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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The issues determined herein are compensability and temporary total 
disability (“TTD”) and temporary partial disability (“TPD”) benefits.  The parties 
stipulated to medical benefits and to an average weekly wage of $1208.38. 

FINDINGS OF FACT 

1. Claimant is employed as a heavy equipment operator for the 
employer.  The employer has strict requirements to use safety equipment, 
including goggles, when operating heavy equipment. 

 
2. On November 1, 2012, claimant completed his shift of work and 

discarded his goggles because they were damaged. 
 
3. On November 2, 2012, claimant appeared for work at 

approximately 5:45 a.m.  He was hurrying because he was running late and 
needed to do all of his pre-trip work before clocking in and being in his loader at 
6:15 a.m.  Claimant hurried up the exterior stairs to the office to get a new set of 
goggles and to use the restroom.  On about the fifth step, he felt a pop in the rear 
part of his right ankle.  He fell back and called for help. 

 
4. Claimant was transported to St. Mary Corwin Hospital emergency 

room where he provided a history of walking up the steps, feeling a pop, and 
falling back.  The ER physician diagnosed an Achilles tendon rupture, provided 
crutches, and referred claimant to CCOM. 

 
5. On November 2, 2012, Physician’s Assistant Shepard examined 

claimant, who reported a history of running up stairs when he felt a pop in his 
Achilles tendon.  P.A. Shepard diagnosed an Achilles tendon rupture, referred 
claimant to an orthopedist, Dr. Romero, and provided restrictions to use crutches. 

 
6. Claimant returned to light duty work for the employer. 
 
7. On November 7, 2012, Dr. Romero examined claimant and 

recorded a history of claimant ascending steps when he felt a pop in the back of 
his ankle.  Dr. Romero diagnosed an Achilles tendon rupture and referred 
claimant for a magnetic resonance image (“MRI”). 



 
8. The November 12, 2012, MRI revealed a full-thickness tear of the 

right Achilles tendon. 
9. On November 16, 2012, Dr. Romero performed surgery to repair 

the right Achilles tendon tear.  Claimant was off work completely due to the injury 
and surgery. 

 
10. On November 19, 2012, the insurer filed a notice of contest. 
 
11. On January 9, 2013, claimant returned to work for eight hours for a 

meeting.  On January 10 and 11, 2013, the employer provided no work for 
claimant.  On January 14, 2013, claimant returned to work at his regular duty for 
the employer. 

 
12. On March 6, 2013, Dr. Allison Fall performed an independent 

medical examination (“IME”) for respondents.  Claimant provided a history 
consistent with that in the medical records.  Dr. Fall concluded that claimant 
suffered an idiopathic right Achilles tendon rupture.  She noted that claimant’s 
age and body habitus were of the type for people who are prone to Achilles 
tendon ruptures.  She concluded that the injury was just as likely to occur off 
work property as on work property. 

 
13. On March 21, 2013, Dr. Hall performed an IME for claimant.  Dr. 

Hall disagreed with Dr. Fall and concluded that running up steps increases the 
probability of an Achilles tendon rupture compared to walking.  Dr. Hall noted that 
the explosive firing of the gastrocnemius muscle increased the load on the 
Achilles tendon. 

 
14. Dr. Allison Fall testified at hearing consistently with her report.  She 

reiterated that it was just as likely that claimant’s accident could have occurred 
outside work as at work.  Dr. Fall admitted that claimant had no prior ankle 
problems.  She also admitted that climbing stairs increases the stress on the 
Achilles tendon, leading to rupture and the need for treatment if the tendon is 
overstressed.  Dr. Fall also admitted that stress on the Achilles tendon increases 
when the heel is lowered.  Dr. Fall agreed with Dr. Hall that explosive firing of the 
gastrocnemius muscle increases stress on the Achilles tendon.  She agreed that 
running up stairs increases the risk of rupture of the Achilles tendon. 

 
15. Claimant has proven by a preponderance of the evidence that he 

suffered an accidental injury to his right Achilles tendon arising out of and in the 
course of his employment on November 2, 2012.  Claimant is entirely credible.  
He was “hurrying” up the steps to obtain the required goggles and to use the 
restroom before beginning his actual shift in the loader.  His injury occurred 
within a reasonable period of time before claimant actually clocked in to begin 
operating the loader.  The injury has a reasonable nexus to the conditions of 
employment due to the fact that claimant was hurrying up the steps at work.  Dr. 



Fall might be correct that the injury could have happened outside of work.  Many 
things are possible.  Nevertheless, Dr. Fall and Dr. Hall agree that hurrying up 
steps increases the risk of rupture of the Achilles tendon.  That increased risk 
due to the conditions of employment establishes the nexus to employment. 

 
16. Claimant has proven by a preponderance of the evidence that he 

was temporarily and totally disabled from his regular job due to the effects of his 
work injury for the period November 16, 2012, through January 8, 2013.  
Claimant then returned to work only at a light duty meeting for eight hours on 
January 9, 2013.  He was temporarily partially disabled for the period January 9 
through 11, 2013.  He then returned to regular work on January 14, 2013.  The 
record evidence contains no releases to full duty work or other basis to terminate 
temporary disability benefits prior to the return to full duty work on January 14, 
2013. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is compensable.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury 
directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  Respondents did not argue that the injury did not occur in the course of 
employment.  In any event, as found, the injury occurred within a reasonable 
period of time before claimant actually clocked in to begin operating the loader.  
Respondents argue that the injury did not arise out of work because it could have 
occurred off work.  That argument knows no limits.  Almost anything is possible.  
Almost any injury could occur at work or off work.  As found, in this claim, the 
injury is not “idiopathic” or unexplained because the injury has a reasonable 
nexus to the conditions of employment due to the fact that claimant was hurrying 
up the steps at work.  The increased risk due to the conditions of employment 
establishes the nexus to employment.  As found, the claimant has proven by a 
preponderance of the evidence that he suffered an accidental injury to his right 



Achilles tendon arising out of and in the course of his employment on November 
2, 2012.   

 
2. As found, for the period November 16, 2012, through January 13, 

2013, claimant was unable to return to the usual job due to the effects of the 
work injury.  Consequently, claimant is “disabled” within the meaning of section 
8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial 
Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD benefits if the 
injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits continue 
until the occurrence of one of the four terminating events specified in section 8-
42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
Claimant’s TTD benefits terminated on January 9, 2013, when he returned to 
modified employment in a meeting.  Section 8-42-105(3)(b), C.R.S.  He did not 
return to regular employment until January 14, 2013.  Consequently, pursuant to 
section 8-42-106, C.R.S., claimant is entitled to TPD benefits for the period 
January 9 through January 13, 2013.  The parties did not provide any record 
evidence of claimant’s earnings during the period of TPD.  Consequently, no 
specific order can enter for TPD benefits. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for the work injury, including the bills 
of St. Mary Corwin Hospital, CCOM, Dr. Romero, Pueblo Imaging Center, and 
referrals therefrom. 

2. The insurer shall pay to claimant TTD benefits at the rate of 
$805.59 per week for the period November 16, 2012, through January 13, 2013. 

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 



after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 1, 2013   /s/ original signed by:____________ 

Error! Reference source not 
found. 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC Nos. 4-876-015-02, 4-876-016, & 4-
900-830 
 
 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained 
an injury arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that he is entitled 
to temporary total disability benefits from December 9, 2011, to February 
16, 2012? 

 Did claimant prove by a preponderance of the evidence that insurer 
should pay for reasonable and necessary medical care related to his on-
the-job injury? 

FINDINGS OF FACT 

1. Employer operates a general contracting construction business 
from its western division offices in Denver and Golden. Claimant is a resident of 
Boulder, Colorado. On July 31, 2011, employer wrote a letter to claimant offering 
him employment as a salaried employee: 

The position we are offering you is Superintendant. You will be 
based out of our Denver, CO location; however, you will be 
reporting to our Golden CO office. You may be required to travel to 
other projects as need arises. 



Claimant accepted employer’s offer and began working under the supervision of 
[Supervisor] on August 1, 2011. [Supervisor] worked out of the Golden office. 
The Judge adopts the stipulation of the parties in finding claimant earned an 
average weekly wage (AWW) of $1,000.00 while working for employer.  

2. [Supervisor] assigned claimant to supervise upgrades to - (the 
Project). Employer laid claimant off on December 9, 2011, after completing work 
on the Project. 

3. Because employer had no trailer or office at the Project, 
[Supervisor] purchased office equipment and personal safety equipment for 
claimant to keep in totes his vehicle. Employer also provided claimant a cell 
phone. [Supervisor] told claimant to use his vehicle as a mobile office. Employer 
reimbursed claimant travel expenses to travel to the Project from his home in 
Boulder.  Claimant held concurrent employment in Boulder at [Employer 2]. 

4. In addition to traveling from Boulder to Cheyenne for work, claimant 
went into the Golden office on some five occasions before traveling to Cheyenne. 
Claimant also worked with [Supervisor] for two days on a project at the -Hospital 
in Denver. 

5. The parties agree, and the Judge finds, the contract for hire was 
completed in Colorado. The Judge further finds claimant performed substantial 
work in Colorado: The contract for hire contemplated that claimant would work 
out of the Golden office and travel to various projects. The time claimant spent 
traveling to the Project was the equivalent of time spent working. Claimant used 
his vehicle as a mobile office and transported office equipment and safety 
equipment on a daily basis to the Project. There was no place to store the 
equipment on the jobsite, so claimant kept the equipment in his vehicle and took 
it home each night.  The Judge thus finds that Colorado retains jurisdiction over 
claimant’s work-related injuries while working for employer on the Project in 
Wyoming. 

6. As Superintendant on the Project, claimant oversaw the work of 
subcontractors, including the work of [Sub contractor] Construction. Claimant 
testified that he developed lower back pain after helping employees of [Sub 
contractor] rescue a worker named *A from atop the boiler. *A was experiencing 
an episode where, for some personal health reason, he nearly lost 
consciousness. Claimant did not report his back pain as an injury to [Supervisor] 
because he thought his back would recover with time. Claimant initially believed 
the date of the incident with *A occurred in November. After reviewing daily log 
sheets from the Project, claimant corrected the date of the incident to October 
17, 2011. 

7. Claimant sought medical attention on December 7, 2011, from 
employer’s designated provider, Concentra Medical Centers. David Orgel, M.D., 
examined claimant on December 7th, when claimant reported a history of 



experiencing lower back pain lifting a handrail approximately one month earlier. 
Claimant reported that his lower back pain had progressed, with symptoms 
radiating into his right leg. Dr. Orgel released claimant to return to work with no 
lifting over 5 pounds. Dr. Orgel scheduled a follow-up visit for claimant on 
December 15, 2011.  

8. Claimant also testified: He slipped on ice in the parking lot of the 
Project on December 8, 2011. Claimant was getting computer equipment out of 
his vehicle when he slipped and fell, hitting his elbow, hip, and chin.  

9. Claimant sought treatment from Concentra on December 9, 2011, 
when Terrell R. Webb, M.D., evaluated him. Dr. Webb diagnosed contusions of 
the face and scalp, contusions of the thorax, and contusion of the hip. Dr. Webb 
noted that claimant’s physical examination findings were consistent with his 
history of slipping and falling two days earlier. Dr. Webb referred claimant for 
physical therapy treatment of his neck and low back. Claimant’s testimony 
concerning the slip and fall incident on December 8, 2011, is amply supported by 
medical record evidence from Dr. Webb. 

10. Claimant showed it more probably true than not that he injured his 
lower back and neck during the slip and fall while working on December 8, 2011. 
The Judge credits claimant’s testimony concerning the incident on December 8th 
as credible and persuasive. Although the Judge credits claimant’s testimony that 
he had episodes of lower back pain while helping rescue *A and while 
maneuvering a hand rail, those incidents failed to independently result in the 
need for medical care and are instead subsumed into his injury from his 
subsequent intervening slip and fall on December 8, 2011. Claimant thus proved 
by a preponderance of the evidence that he sustained an injury arising out of and 
within the course of his employment on December 8, 2011. 

11. Claimant showed it more probably true than not that his injury 
proximately caused his wage loss from December 9, 2011, through February 16, 
2012, when he was released to return to full-duty work.  

12. Claimant showed it more probably true than not that medical 
treatment he received from providers at Concentra and from providers within the 
chain of referral from Concentra was reasonable and necessary to cure and 
relieve the effects of his injury. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 
A. Compensability: 



Claimant argues he has proven by a preponderance of the evidence that 
he suffered an injury arising out of and within the course of his employment on 
December 8, 2011.  The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), supra.   Claimant 
shoulders the burden of proving by a preponderance of the evidence that he 
sustained an injury arising out of and within the course of his employment.  
Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Here, the Judge found that Colorado retains jurisdiction over claimant’s 
work-related injuries while working for employer on the Project in Wyoming. See 
§8-41-204, supra. The Judge found the contract for hire between claimant and 
employer was completed in Colorado. The Judge further found that claimant 
performed substantial work in Colorado.  

The Judge also found that claimant showed it more probably true than not 
that he injured his lower back and neck during the slip and fall while working on 
December 8, 2011. Claimant thus proved by a preponderance of the evidence 
that he sustained an injury arising out of and within the course of his employment 
on December 8, 2011. 

The Judge credited claimant’s testimony concerning the incident on 
December 8th as credible and persuasive. Although the Judge credited claimant’s 
testimony that he had episodes of lower back pain while helping rescue *A and 



while maneuvering a hand rail, those incidents failed to independently result in 
the need for medical care and are instead subsumed into his injury from his 
subsequent intervening slip and fall on December 8, 2011. 

The Judge concludes claimant’s injury from his slip and fall while working 
on the Project on December 8, 2011, is compensable. 

B. Temporary Disability and Medical Benefits: 

 Claimant argues he has proven by a preponderance of the evidence that 
he is entitled to medical benefits and temporary total disability benefits from 
December 9, 2011, to February 16, 2012. The Judge agrees. 

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

As found, claimant showed it more probably true than not that his injury 
proximately caused his wage loss from December 9, 2011, through February 16, 
2012, when he was released to return to full-duty work. The Judge further found 



that claimant showed it more probably true than not that medical treatment he 
received from providers at Concentra and from providers within the chain of 
referral from Concentra was reasonable and necessary to cure and relieve the 
effects of his injury. Claimant thus proved by a preponderance of the evidence 
that he is entitled to medical and TTD benefits from December 9, 2011, through 
February 16, 2012. 

The Judge concludes insurer should pay claimant TTD benefits from 
December 9, 2011, through February 16, 2012, at the weekly rate of $666.66. 
The Judge further concludes insurer should pay, pursuant to fee schedule, for 
the reasonably necessary medical treatment claimant received from providers at 
Concentra and from providers to whom Concentra referred claimant for treatment 
of his on-the-job injury. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Insurer shall pay claimant TTD benefits from December 9, 2011, 
through February 16, 2012, at the weekly rate of $666.66. 

2. Insurer shall pay, pursuant to fee schedule, for the reasonably 
necessary medical treatment claimant received from providers at Concentra and 
from providers to whom Concentra referred claimant for treatment of his on-the-
job injury..  

3. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

4. Issues not expressly decided herein are reserved to the parties for 
future determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _May 2, 2013_ 



Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
STATE OF COLORADO  
OFFICE OF ADMINISTRATIVE COURTS 

1259 Lake Plaza Drive, Suite 230, Colorado 
Springs, CO 80906 

 In the Matter of the Workers’ Compensation Claim 
of: 
 JUSTIN R. RAINWATER, 
The claimant, 
 vs.  COURT USE ONLY  
  JOHN SUTPHIN, CASE NUMBER: 
Employer, and 

WC 4-815-042-04  PINNACOL ASSURANCE, 
Insurer, Respondents. 
  

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 
 

Hearing in this matter was held on November 21, 2012 before 
Administrative Law Judge (ALJ) Donald E. Walsh. 

The claimant waived his presence and was represented by Pattie J. 
Ragland Esq.  The respondents were represented by Vito A. Racanelli Esq.  This 
matter was digitally recorded in the Office of Administrative Courts’ courtroom in 
Colorado Springs, Colorado from 9:09 am to 2:47 pm. 

 In this order, Justin R. Rainwater will be referred to as the “claimant”; 
John Sutphin will be referred to as the “respondent-employer”; and Pinnacol 
Assurance will be referred to as the “respondent-insurer.” 

Also in this order, if used, “Judge” or “ALJ” refers to the Administrative 
Law Judge, “C.R.S.” refers to Colorado Revised Statutes (2012); “OACRP” refers 
to the Office of Administrative Courts Rules of Procedure, 1 CCR 104-1, and 
“WCRP” refers to Workers’ Compensation Rules of Procedure, 7 CCR 1101-3. 
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Pattie J. Ragland Esq. janethomsen@sumullens.com 
 
Vito A. Racanelli Esq. orders@rs3legal.com 
 
Division of Workers' Compensation cdle_wcoac_orders@state.co.us 
 
Division of Worker's Compensation 
by e-mail to the "DIME UNIT" group lori.olmsted@state.co.us 
 
 
 
 
 
DATE: May 7, 2013 /s/ original signed by: 
 Laverne Romero 
 Court Clerk 
 



 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

1. Whether the respondents have overcome the original and/or follow-up 
opinions of the Division-sponsored independent medical examiner (“DIME physician”) 
regarding causation, permanent impairment, and maximum medical improvement 
(“MMI”); 

2. Whether the claimant should be awarded temporary total disability (“TTD”) or 
temporary partial disability (“TPD”) benefits from January 6, 2011 through December 14, 
2011;  

3. Whether the respondents should receive any offsets, any credits, or an 
overpayment;  

4. Whether respondents should be awarded attorney’s fees and costs; and 

5. Whether the claimant is entitled to a disfigurement award. 

 

FINDINGS OF FACT 

1. On January 20, 2010, the claimant was involved in a work-related motor 
vehicle accident which caused a cervical spine injury.     

2. On May 20, 2010, Joshua Seinfeld, M.D. performed a C5-6 anterior 
cervical diskectomy and arthrodesis.  On July 6, 2010, it was noted that the claimant’s 
surgeon believed he could be malingering.   

3. On July 8, 2010, the claimant was transferred to authorized treating 
provider Miguel Castrejon, M.D., due to issues involving an unusually high level of pain.   

4. On October 27, 2010, the claimant underwent an electromyogram, which 
was negative for cervical radiculopathy.  On November 8, 2010, Dr. Castrejon noted 
that the claimant had not reported any radicular complaints.   

5. On January 6, 2011, the claimant was evaluated by Albert Hattem, M.D.  
Dr. Hattem did not note any cognitive or visual complaints.  Dr. Hattem opined that the 
claimant had reached maximum medical improvement (MMI) and assigned a 23% 
cervical spine impairment rating, consisting of a 10% rating per Table 53 of the 
American Medical Association’s Guides to the Evaluation of Permanent Impairment (3rd 
Ed., Revised) (“AMA Guides”) and a 14% rating for range of motion loss.  Dr. Hattem’s 
opinions regarding MMI and permanent impairment are found to be credible. 



 

 

6. On February 10, 2011, Dr. Castrejon opined that he agreed with Dr. 
Hattem’s opinions concerning MMI and permanent impairment.  Dr. Castrejon’s 
opinions regarding MMI and permanent impairment are found to be credible. 

7. On March 2, 2011, the claimant underwent a FCE, the results of which 
were invalid due to poor effort.   

8. On April 27, 2011, the respondent-insurer filed a final admission in which 
liability was admitted for TTD benefits from January 21, 2010 through January 5, 2011, 
and a 22% whole person permanent partial disability rating.   

9. On September 8, 2011, the claimant underwent a DIME performed by 
Timothy Hall, M.D.  The claimant told Dr. Hall that he did not drive much due to alleged 
vision problems.  Dr. Hall opined that the claimant was not at MMI.  

10. On September 23, 2011, the claimant was evaluated by Christopher 
Jones, M.D. (orthopaedic surgeon), who opined that the claimant was at MMI.   

11. On September 27, 2011, Dr. Castrejon re-examined the claimant after 
reviewing the DIME physician’s report.  The claimant told Dr. Castrejon that he had no 
memory or cognitive issues.   Dr. Castrejon subsequently issued a report dated October 
18, 2011, in which he opined it was clear that the claimant remained at MMI.   

12. On October 7, 2011, the respondents filed an application for hearing to 
contest the DIME physician’s opinions.  On November 4, 2011, the claimant’s counsel 
filed a response to application for hearing and endorsed several additional issues for 
hearing, including temporary total disability (TTD) benefits and permanent total disability 
(“PTD”) benefits.   

13. On November 10, 2011, the claimant was evaluated by Scott Primack, 
D.O., but refused to undergo a biopsychosocial test.  The claimant told Dr. Primack that 
he was not working due to pain.  Dr. Primack agreed with the date of MMI and the 23% 
impairment rating assigned by Dr. Hattem.  Dr. Primack explained that the DIME’s 
opinions were erroneous for several reasons, including that the EMG results were 
negative, a neuropsychological assessment was unnecessary, and the claimant was at 
MMI unless a neuro-opthalmologic evaluation identified a lesion.  Dr. Primack’s opinions 
regarding MMI and permanent impairment are found to be credible. 

14. On November 17, 2011, the claimant was evaluated by Robert Kleinman, 
M.D. (psychiatrist).  The claimant told Dr. Kleinman that his sole source of income was 
workers’ compensation payments.  The claimant refused to answer questions regarding 
his employment history.  Dr. Kleinman described the claimant’s behavior as 
inappropriate, hostile, and antagonistic.  Dr. Kleinman opined that the claimant was at 
MMI from a psychological perspective and there was nothing to indicate cognitive 
deficits or a brain injury.  Dr. Kleinman’s opinions regarding MMI and permanent 
impairment are found to be credible. 

15. Surveillance footage from November 19, 2011 shows the claimant exiting 



 

 

a residence at 7:31 a.m. while carrying a large item in his left hand; cleaning snow off of 
an automobile with his left hand; and driving a vehicle at 7:56 a.m.  Surveillance footage 
from November 20, 2011 shows the claimant driving a vehicle; slamming the vehicle’s 
driver’s side door shut with his left hand at 8:00 a.m. and 8:27 a.m.; carrying large items 
with his left hand at 10:39 a.m. and 10:48: a.m.; and using a power washer with his left 
hand at 11:55 a.m.   

16. Elburn Templeton, investigator of Coburn Investigative Agency, testified 
that he observed the claimant drive to a building which was identified as *Z on the 
mornings of November 19, 2011 and November 20, 2011.   

17. On November 30, 2011, the claimant was evaluated by Bruce Wilson, 
M.D. (neuro-ophthalmology) and had no complaints relative to vision, balance, or 
cognitive problems. 

18. Surveillance footage from December 8, 2011 shows the claimant lifting a 
vending machine into a truck.   

19. On December 14, 2011, the claimant underwent a follow-up DIME with Dr. 
Hall, who issued a report in which he wrote that the claimant had reached MMI that 
same day with a 37% impairment rating.   

20. On January 3, 2012, the claimant underwent a vocational evaluation by 
Michael Fitzgibbons, who did not render any conclusions.   

21. On January 11, 2012, the respondents filed an application for hearing to 
contest the DIME physician’s follow-up opinions.  On January 24, 2012, the claimant’s 
counsel filed a response to application for hearing and again endorsed the issues of 
TTD and PTD benefits.   

22. On January 29, 2012, Dr. Castrejon opined that his prior opinions were 
unchanged after reviewing the DIME physician’s follow-up report.   

23. On February 16, 2012, the claimant underwent an employability evaluation 
by Cynthia Bartmann.  The claimant reported that he had not looked for work since the 
accident.  Ms. Bartmann concluded that the claimant had a wide variety of employment 
opportunities.    

24. On March 13, 2012, Dr. Primack issued a supplemental report after 
reviewing surveillance footage from 2010 and 2011.  Dr. Primack opined that the 
claimant was malingering and it was highly doubtful that the DIME physician’s opinion 
concerning permanent impairment was accurate.   

25. On April 5, 2012, *A, operations manager of *Z testified via deposition.  *A 
testified that the telephone number for *Z is (970) --.  *A denied that the claimant has 
ever worked for *Z.  *A testified that *Z previously used another contractor named *B 
who was his right-hand man, but claimed that he could not remember his surname, 
address, or phone number.  *A did not disclose any knowledge of the vending machine 



 

 

after reviewing the surveillance footage from December 8, 2011.  The testimony of *A 
was not credible. 

26.  *C testified at the hearing.  *C testified that the claimant began performing 
general labor for *Z on a regular basis in the Fal of 2011; *A was the claimant’s boss at 
*Z; *A was aware of the work which the claimant performed for *Z; and *Z issued checks 
to her for the wages which the claimant earned at *Z.  In addition to his work at *Z, *C 
testified that the claimant also installed a sign for *D in July 2011.  *C testified that she 
attended medical appointments with the claimant; the claimant’s presentation during 
medical appointments was inconsistent with his presentation outside of appointments; 
the claimant took on a robot-like quality and restricted his movement during medical 
appointments; and the claimant drove to medical appointments, but would sometimes 
switch places with her once getting close to the doctor’s office to make it appear that *C 
had driven.  *C testified that the claimant has a reputation for being a liar.  The 
testimony which *C provided during the hearing was credible. 

27. *C testified that she provided inaccurate testimony during a deposition 
which occurred on April 4, 2012, because she was fearful of the claimant due to him 
attacking her a few days prior to the deposition and previously threatening to kill her and 
her family if she jeopardized his claim.  *C explained that she was not represented by 
counsel at the time of the deposition, but was represented by counsel when she later 
amended her deposition testimony.  *C’s explanation for why her deposition testimony 
was inaccurate is credible.  

28.  *E, representative of *Y (*Y), testified via telephone at the hearing.  *E 
testified that *Y sold a vending machine on or about December 8, 2011; the buyer of the 
machine was named “*F;” and *F stated he was going to send two men to pick up the 
machine.  *E also testified that *Y received several telephone calls from the telephone 
number (970) -- in the days preceding the sale of the machine, as documented in the 
telephone records which were accepted into evidence.  *E’s testimony is credible.   

29. *D, representative of *X, testified via telephone at the hearing.  *D testified 
that *Z maintains the building in which her office is located; she hired *Z to install large 
signs for her business; she is familiar with the claimant, and *A told her that the claimant 
worked for *Z.  *D’s testimony is credible. 

30. Dr. Hall testified via post-hearing deposition.   Dr. Hall testified that he 
would agree that the claimant reached MMI on January 6, 2011, and his permanent 
impairment rating and range of motion measurements would be incorrect, if *C’s 
testimony was truthful.  Because *C’s testimony was indeed credible, Dr. Hall’s true 
opinions are that the claimant reached MMI on January 26, 2011 with a 23% cervical 
spine impairment rating.  As found, Dr. Hall’s true opinions are credible.  Dr. Hall’s 
previous written opinions were not credible or persuasive. 

31. The ALJ finds that the claimant is not credible. 

32. The ALJ finds that the claimant has failed to overcome the DIME’s true 



 

 

opinions on MMI and impairment by clear and convincing evidence. 

33. The ALJ finds and concludes that the claimant has sustained a serious 
permanent disfigurement to areas of the body normally exposed to public view. 

34. The ALJ finds that all of the issues endorsed were ripe for hearing. 

 

CONCLUSIONS OF LAW 

1. In assessing a witness’ credibility, the ALJ may consider the consistency 
or inconsistency of his testimony and actions, the reasonableness or unreasonableness 
of his testimony and actions, and his personal motives, bias, prejudice, and interests.  
Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936).   

2. Initially, respondents had the burden to overcome the DIME physician’s 
opinions regarding MMI and permanent impairment by clear and convincing evidence.  
Qual-Med, Inc. v. ICAO, 961 P.2d 590 (Colo. App. 1998).  A DIME physician’s opinions 
should only be overturned when it is highly probable that they are incorrect.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. Ct. App. 1995).   

3. However, if a DIME physician issues conflicting or ambiguous opinions, it 
is the ALJ's province to determine the DIME physician's true opinion as a matter of fact.  
Clark v. Hudick Excavating, Inc., W.C. No. 4-524-162 (ICAO Nov. 5, 2004).  After the 
ALJ determines the DIME physician's true opinion, the party seeking to overcome that 
opinion bears the burden of proof by clear and convincing evidence.  Id.   

4. Because the DIME physician’s true opinions are that the claimant reached 
MMI on January 6, 2011 with a 23% cervical spine impairment rating, the ALJ 
concludes that the claimant had the burden to overcome these opinions by clear and 
convincing evidence.  The ALJ further concludes that the claimant failed to carry his 
burden of proof to overcome these opinions.  Regardless, the ALJ also concludes that 
the respondents have overcome the DIME physician’s written opinions by clear and 
convincing evidence, because the evidence demonstrates it is highly probable that the 
DIME physician’s written opinions were incorrect. The claimant reached MMI on 
January 6, 2011, and the claimant sustained a 23% cervical spine impairment rating as 
a result of the work-related injury. 

5. An “overpayment” is defined as “money received by a the claimant that 
exceeds the amount that should have been paid, or which the claimant was not entitled 
to receive, or which results in duplicate benefits because of offsets that reduce disability  
. . . benefits payable under said articles.” Section 8-40-201(15.5), C.R.S.  The 
respondents have the burden to prove their entitlement to any offsets, credits, or 
overpayments by a preponderance of the evidence.  Section 8-42-201, C.R.S.  Because 
the date of MMI is January 6, 2011 and the claimant is entitled to a 23% impairment 
rating, the ALJ concludes that the respondents are not entitled to an overpayment.   



 

 

6. Section 8-43-211(2)(d), C.R.S. provides as follows: 

If any person requests a hearing or files a notice to set a 
hearing on issues which are not ripe for adjudication at the 
time such request or filing is made, such person shall be 
assessed the reasonable attorney fees and costs of the 
opposing party in preparing for such hearing or setting. 

7. A controversy is ripe if it is real, immediate, and there is no legal 
impediment its adjudication.  Silveria v. Colorado Springs Health Partners, W.C. No. 4-
502-555 (ICAO Nov. 8, 2011).  If there is no legitimate factual basis to support a party’s 
endorsement of an issue, then the issue is not ripe and the other party is entitled to 
reimbursement of the reasonable fees and costs spent to defend the issue.  Id.  
Because the ALJ concludes that the issues of PTD benefits and TTD benefits were ripe, 
respondents’ request for attorney’s fees and costs is denied. 

 

ORDER 

 It is therefore ordered that: 

1. The respondent-insurer shall pay the claimant benefits based an MMI date 
of January 6, 2011. 

2. The respondent-insurer shall pay the claimant permanent partial 
impairment benefits based upon a 23% whole person impairment. 

3. The claimant’s requests for additional temporary total disability benefits, 
temporary partial disability benefits, and permanent partial disability benefits are denied 
and dismissed. 

4. The respondents’ request for an overpayment is denied and dismissed. 

5. The respondent-insurer shall pay the claimant $1,000.00 in disfigurement 
benefits.  The respondents shall be given credit for any amount previously paid for 
disfigurement in connection with this claim. 

6. The insurer shall pay interest to the claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

7. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 



 

 

otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 
 
DATE: May 7, 2013  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-898-437 

CORRECTED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

STIPULATIONS 

 1. The Claimant withdrew a claim for penalties at the hearing after receiving 
the testimony of the claims representative Georgette Cumley. 

ISSUES 

 1. The calculation of Claimant’s AWW for the determination of the Claimant’s 
disability benefits.   

 2. Whether Respondent has proven it is entitled to a fifty percent (50%) 
reduction in compensation because Claimant’s injury was caused by a willful failure to 
obey a reasonable rule adopted by Employer for the safety of the employee.   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The Claimant began working for the Employer on August 8, 2012.  The 
Employer is a brewery and tap room.  The Claimant’s position with the Employer was 
“tap room employee.”  The Claimant’s job was to pour and serve beer.  The 
establishment is not a restaurant, and the Claimant did not serve full meals to 
customers.   
 



 

 

 2. During the time that the Claimant worked for Employer, the Claimant was 
paid $5.00 per hour plus the tips he received which were distributed to employees in a 
manner prescribed by the Employer which essentially involved proportionately 
distributing the tips to all of the employees who worked in the tap room over the course 
of the work shifts on any given day by how many hours that an employee had worked 
that day.  If an employee had worked alone, they would simply take all of the cash tips 
with them at the end of the shift they had just worked.  However, if an employee worked 
with other employees, one of the owner/operators of the Employer would take all of the 
tips received by all employees that day and divide the tips up proportionately and then 
leave an envelope for each employee containing their share of the tips.  The envelope 
would often, but not always, have a sticky note attached to it which stated the amount of 
the tips placed in the envelope.  *A, one of the owner/operators of the Employer, 
testified credibly that the handwriting on the sticky notes was mostly hers and a few of 
them were written by *B, the other owner/operator for the Employer.  Tips that were 
distributed in this manner would not always be received by the employee after the shift 
they had just completed, but sometimes they were.  If the tips weren’t available at the 
end of the shift, the tips that were distributed by the Employer would be available at the 
next shift that an employee worked.   
 
 3. The employees, including the Claimant, were responsible for reporting the 
tips they received by using a system developed by the Employer as part of the process 
that the employees used to clock in and clock out of work using an iPad.  Ms. *A 
testified that she instructed the Claimant to report 100% of his tips in the system 
although the Claimant testified that she told him that he should report 60% of his tips.  
Ms. *A’s testimony regarding the percentage of his tips that should be reported is more 
credible than the Claimant’s.   
 
 4. A copy/photograph of a screen shot demonstrating some of this system on 
the iPad was admitted as Respondent’s Exhibit Q, p. 46.  There is an opportunity to 
claim earned tips in the computer interface when an employee clocks in and out for 
each shift.  Ms. *A testified credibly that employees were trained on how to report their 
tips into the payroll system.  Ms. *A also testified that she recalled advising the Claimant 
that if you did not have your tips when clocking out for a shift, you had the ability to 
report them at your next shift by adding in unreported tips from a prior shift to the 
current shift.  Only the tips that were entered into the payroll system using the iPad 
would be included in an employee’s payroll record, on the employee’s check stubs, and 
on the W-2 form that the employee would receive from the Employer at the end of the 
year to report income for the purpose of filing income tax returns.   
 
 5. The Claimant testified that the payroll tip reporting system confused him, 
and he could not always remember what tips he earned at the time when he was 
prompted to input the tips into the iPad interface.  Sometimes there would be a gap of a 
day or a few days between his shifts and he could not remember the tips earned at the 
last shift so he could update and add them to current tips.  The Claimant did report 
$675.39 into the system over the time that he worked for the Employer prior to his 
injury.  Based on the handwritten notes he received with his tips which he retained, the 



 

 

Claimant now disputes that $675.39 represents his total tips earned prior to his injury 
since the handwritten notes add up to a higher total.  A co-employee *C testified 
regarding how he reported tips.  He explained that he would take the report he got from 
the employer with the cash provided to him for tips.  He testified that he would report an 
earlier shift’s amount of tips on a later shift if he didn’t report it before.  He said he kept 
the record and referenced it later to provide his report.  However, while this 
demonstrates that it was possible to report tips correctly in this manner, it does not 
prove that the Claimant understood the system and was able to accurately report his 
tips.  The evidence shows that the Claimant did not accurately report his tips using the 
iPad interface system.  The Claimant’s testimony that he was confused by the 
Employer’s tip reporting system was credible.  The Employer’s time cards show 
numerous shifts where the Claimant did not enter his tip information into the computer 
system (Respondents’ Exhibit N).  There are sticky notes documenting that the 
Claimant did in fact receive tips on dates where no information was entered into the 
computer system (Claimant’s Exhibit 5, p. 25; Respondents’ Exhibit N).  However, there 
were also shifts worked and tips received that were not evidenced by the sticky notes 
that existed on the computer system (Claimant’s Exhibit 5, p. 25; Respondents’ Exhibit 
N).   
 
 6. The records from Respondents’ Exhibit N and Claimant’s Exhibit 5, p. 25 
show the following hours and tips reported or listed on sticky notes for the Claimant 
from August 8, 2012 through the date of his injury on September 16, 2012 and based on 
this evidence, reasonable inferences can be made to determine the likely amount of tips 
that the Claimant received on certain dates: 
 
Date 
worked 

Hours  
worked 

Tips  
Reported1

Total tips  
 on note 2

Likely tip amount for this 
date  

8/8     Wed ***3 ?  ? $0 
8/9     Thur 8.28 53.95 67.36 $67.36 (reported incorrectly as 

$53.95 on 8/9) 
8/10   Fri 6.55 0 117.154 $117.15 (reported incorrectly 

as $58.62 on 8/11) 
 

8/11   Sat 5.81 58.62 87.38 $87.38 (not reported) 
8/12   Sun 4.64 0 58.60 $58.60 (not reported) 

                                                 
1   Respondents’ Exhibit N                                                                                    
2   Claimant’s Exhibit 5, p. 25 
3   The Claimant testified that he worked from 1 – 5 pm on Wednesday, August 8, 2012 and this was the 
day he started working for the Employer.  However, there are no hours worked listed on the Claimant’s 
time card for August 8, 2012 nor are there tips listed (see Respondents’ Exhibit N).  Therefore, this date is 
not counted as a date that the Claimant worked as there is insufficient evidence to substantiate that he 
worked on this date 
4   There is a note for this date which shows the method for calculating the tip for this day.  All employees 
who worked that day in the tap room received a total of $354.24 in credit card tips and $193.07 in cash 
tips, which equals $547.31 in tips.  All of the employees worked a total of 30.6 hours, which averages to 
$17.8859 in tips per hour ($547.31 ÷ 30.6 = $17.8859).  The note indicates the Claimant worked 6.55 
hours (which is also reflected on his time card records in Respondents’ Exhibit N), so he receives 
$117.15 for tips that day ($17.9959 x 6.55 hours = $117.15).   



 

 

8/17   Fri 8.58 0 No note $0  (no way to know – no 
note/not reported) 

8/18   Sat 8.82 0 No note $80.00 (reported on 8/19) 
8/19   Sun 8.36 80.00 No note $35.00 (reported on 8/23) 
8/23   Thur 7.79 35.00 No amt on 

note 
$0  (no way to know – no 
note/not reported) 

8/24   Fri 7.46 0 121.65 $121.65 (not reported) 
8/25   Sat 6.78 0 No note $0  (no way to know – no 

note/not reported) 
8/26   Sun 7.10 0 35.57 $35.57 (not reported) 
8/31   Fri 8.93 0 No note $75.00 (reported on 9/1) 
9/1     Sat 7.92 75.00 No note  $0  (no way to know – no 

note/not reported) 
9/2     Sun 5.62 0 64.21 $64.21 (reported  incorrectly 

as $13.00 on 9/4) 
9/4     Tue 8.77 13.00 No note $46.00 (reported on 9/7) 
9/7     Fri 5.63 46.00 88.72 $88.72 (not reported) 
9/8     Sat 7.41 0 102.03 $102.03 (reported incorrectly 

as $90.00 on 9/9) 
9/9     Sun 7.79 90.00 66.91 $66.91 (not reported) 
9/10   Mon 1.28 0 No note $16.00 (reported on 9/11) 
9/11   Tue 7.88 16.00 47.39 $47.39 (reported on 9/14) 
9/14   Fri 5.79 47.39 97.05 $97.05 (reported incorrectly as 

$80.00 on 9/15) 
9/15   Sat 7.91 80.00 No note  $80.00 (reported on 9/16) 
9/16   Sun 8.32 80.00 No note  $0  (no way to know – no 

note/not reported) 
Totals 163.42   $1,286.02 
 
 7. On the chart above, the summarized records show that only 1 tip report 
corresponds exactly to the sticky notes.  There is a sticky note indicating that the 
Claimant received $47.39 on 9/11 that was reported on 9/14.  For the remaining dates 
there are discrepancies.  Sometimes there is no sticky note, but the Claimant reported 
tips.  Sometimes the Claimant reported no tips, but there is a sticky note.  On some 
dates the amount on the sticky note is larger than the amount reported as tips.  Finally, 
on a few dates, there is no sticky note and there are no tips reported.   
 
 8. On the dates where there was no sticky note amount and there was no tip 
reported into the system, it is likely that the Claimant did actually receive some tips on 
that day.  This occurred on 8/17, 8/23, 8/25, 9/1 and 9/16.  On the first date where the 
Claimant was paid 8/9/2012, it is assumed that the Claimant reported his tips received 
on that day, although the note indicated he received $67.36 in tips and he only reported 
$53.95.  Thereafter, to determine the likely tip for each day, the tips listed on a note 
were compared to the amount reported on the next shift, if a note was provided in 
evidence.  If there was a discrepancy between the amount on the note and the amount 
reported, the number on the note was listed as it was deemed more likely to be 



 

 

accurate.  If there was no sticky note, then the amount of tips deemed likely for a given 
day was listed as the amount reported on the following shift, if any.  Using these 
assumptions, the ALJ finds that the total likely tip amounts that the Claimant received as 
wages from 08/09/2012 through 09/16/2012 was $1,286.02 (see chart above) except for 
the 5 days with no reported or noted tips.  Since it was likely that the Claimant did 
receive tips on those 5 days, a daily tip average using the other 18 days worked yields 
an amount of $71.4455 ($1,286.02 ÷  18 = $71.4455).  So the tips for those 5 days are 
estimated to be a total $357.23 using the daily average ($71.4455 x 5 = $357.2275).  
Therefore, a reasonable calculation for the Claimant’s tips for the total 23 days that he 
worked for the Employer is $1,643.25 ($1,286.02 + $357.23 = $1,643.25).   
 
 9. The Claimant’s hourly wages paid from August 8, 2012 through 
September 16, 2012 included 163.42 hours worked at $5.00 per hour for $817.10 in 
gross hourly wages.      
 
 10. Thus, a reasonable calculation of the Claimant’s gross wages, including 
hourly wages plus tips received is $2,460.35 for the time period from August 9, 2012 
through September 16, 2012.  This time period encompasses 5 weeks and 2 days.  So, 
the average weekly wage for the Claimant is $465.47 ($2,460.35 ÷ 5.2857 = 
$465.4729).   
 
 11. Although the Claimant’s check stubs reported $817.10 in hourly wages 
and only $675.39 in reported tips (Claimant’s Exhibit 5, p. 24), the Claimant submitted 
wage records to his accountant who prepared IRS Form 4137 which listed $2,523.00 as 
the amount of cash and charge tips that he received from Employer (Claimant’s Exhibit 
10, p. 35).  The amount of wages, salaries, tips, etc. that the Claimant listed from the 
Employer on line 7 of his IRS Form 1040 was $3,340.00, which includes his hourly 
wages and the total amount of tips that he listed on Form 4137 (Claimant’s Exhibit 5, p. 
33).  The amount of wages from the Employer reported to the IRS by the Claimant with 
his 2012 tax return is in excess of the total wages from the Employer, determined by the 
ALJ to be $2,460.35, so it is found that the Claimant reported the wages to the federal 
internal revenue service for the purpose of filing federal income tax returns in 
accordance with C.R.S. § 8-40-201(19)(b).  
 
 12. On September 16, 2012, the Claimant suffered an admitted work injury 
(Claimant’s Exhibits 1 and 2; Respondents’ Exhibits E, J, and L).  The Claimant was 
near the end of his work shift on that day and he was taking the trash to the outside 
dumpster.  The Claimant exited the building by way of the loading dock at the rear of the 
building and then climbed back into the building through the loading dock.  The First 
Report of Injury states that the “specific activity the employee was engaged in when the 
accident or illness exposure occurred” was “climbing into loading dock.” In describing 
the sequence of events regarding the injury on this form, it is stated that “employee 
jumped out of the loading dock instead of using stairs to take trash to dumpster and 
upon climbing back in loading dock instead of taking stairs he claims” (Claimant’s 
Exhibit 1; Respondents’ Exhibit L).  The Claimant testified that on his way out of the 
building with the trash, he did not jump.  Rather he testified that he planted his hands on 



 

 

the dock and swung down.  The Claimant testified that he has a condition called hallux 
rigidus in both of his feet that is very painful, a fact corroborated by his podiatrist 
(Claimant’s Exhibit 9).  Due to his condition, he is afraid to jump and land on his feet, so 
he does not jump.  Once he climbed down to the dock, he took the trash and placed it in 
the dumpster.  He returned to the dock, put both of his hands on the dock to hoist 
himself up, lifted his left leg to climb onto the dock, and injured himself in doing so. He 
testified that while pulling himself back up onto the dock, he “torqued” himself and his 
back hurt immediately.  
 
 13. According to the initial notes from Dr. Donna Brogumus at Banner 
Occupational Health Care Services McKee, the Claimant reported, “I had to get down 
and back up from the loading dock at work.  Might have jammed something in the lt 
hip/lower back on the way down and definitely injured myself trying to get back up.  The 
dock is 4-5 feet high.  I tweaked something and could not get back up after sitting down” 
(Respondents’ Exhibit S, p. 50).  A history provided in the Claimant’s intake sheet with 
Dr. Biggs states that the Claimant “was getting on and off loading dock at work” 
(Respondents’ Exhibit S, p. 53).  The Claimant testified that this is not an accurate 
account because he told the doctor he definitely hurt himself on the way back into the 
building when he was pulling himself up onto the loading dock.  He specifically denied 
that he indicated to the doctor that he may have hurt himself on the way down from the 
loading dock to take the trash out.  The Claimant’s testimony on this issue is credible.   
 
 14. Respondents argue that the Claimant’s actions while he was injured 
amount to a safety violation.  They argue that there was a rule that employees were not 
to take trash out by using the loading dock in the back of the store and that the 
Claimant’s conduct at the time of his injury violated that safety rule.  The Claimant 
denies that there was a safety rule that covered his specific conduct at the time of his 
injury, or, to the extent that there was a rule, he did not willfully violate that rule because 
he did not reasonably believe that his actual conduct was covered by the rule.   
 
 15.  It is undisputed that there was no written safety rule establishing the 
proper way to remove trash from the building.  No signs were posted about using or not 
using the loading dock prior to the Claimant’s injury on September 16, 2012. The 
loading dock door was not locked to prevent employees from going in and out through 
the loading dock.  The “Employee Conduct Memorandum” signed by the Claimant on 
August 8, 2012 is silent regarding policies or rules related to trash removal and there is 
no mention of the loading dock area or any rules pertaining to the loading dock in the 
document (Respondents’ Exhibit R).  Owner/operator Nick Callaway testified that this 
memorandum states that the rule to “[s]upport efforts that ensure a safe and healthy 
work environment” would apply to the circumstances in this case.  However, there is no 
specific rule regarding trash removal nor are there any written rules that mention or 
discuss the loading dock. 
 
 16. Various Employer witnesses testified that there was a meeting on 
September 10, 2012 wherein Ms. *A addressed the employees regarding the proper 
route by which to take the trash out.  *D, another employee who still works for 



 

 

Employer, testified that she recalls that at the 9/10 meeting, Ms. *A told the employees 
not to use the dock door to take out the garbage.  *C, another employee who still works 
for Employer, testified that he recalls that at the 9/10 meeting there was discussion 
about using the dock door to bring out the garbage and that the rule was not to use the 
loading dock to take out the garbage.  Ms. *A testified that she verbally told the 
employees to not use the loading dock to take out the trash.  On cross-examination Ms. 
*A was asked exactly what language she used to convey this to her employees.  Ms. *A 
reiterated that she told the employees not to use the dock to take out the trash.  She 
was then asked if she was certain that she did not say “don’t jump off the dock” when 
taking the trash out.  She again testified that she was certain.  She was then presented 
with her own October 4, 2012 recorded statement which was played on the record.  
After listening to the recording of the statement she and *B gave to Pinnacol’s 
investigator, wherein she specifically said she told the employees, “don’t jump off the 
loading dock,” she acknowledged that she might have told the employees “don’t jump 
off the loading dock.”   A relevant portion of the recorded statement went as follows 
(taken from the audio recording at Claimant’s Exhibit 8): 
 
INVESTIGATOR: Was this just a typical daily shift meeting? 
*E:    Yeah, we just have casual meetings every now and again  
*F:   Every 2 weeks to a month apart…when there’s … it’s kind of like  
   when we get enough issues to really discuss to warrant having a  
   meeting with…with everybody present 
*E:   We just touched on general…well, I actually have my notes… 
*F:   Things like, you know…you guys aren’t wiping the walls down in  
   the bathroom good enough…this and that…you know, there’s a  
   memo from that meeting I think that *E’s provided to you 
INVESTIGATOR: That’s okay…you can provide that to me in a minute 
INVESTIGATOR: Okay, so ,uh, 9/10, what did you talk about at that meeting 
*E:   Everything from using the counterfeit pen to taking out the trash to  
  the dumpster and that’s when we touched on not to jump off the   
  dock…and I don’t remember how exactly it came up…the jumping   
 off the dock 
*F:   Well…well we started….the item on the memo was “taking out the  
  trash means “taking it all the way out to the dumpster” and then   
  somebody said something about jumping off the dock, raising the   
  dock, or opening the door and then we’re like you shouldn’t take the  
   trash off the dock…don’t jump off the dock…and uh…then they  
   even argued, “Well, it’s faster”…don’t do it 
*E:   …We said, well, don’t… 
*F:   …don’t do it…use…… 
*E:   we did not specifically 
*F:   you know use…I don’t know if we specifically said use the exit….we 
    didn’t…we just said don’t jump off the dock 
*E:   We just said don’t do it…and it was really kind of a just a   
   casual…the meeting and the way the conversation was going…we  
   just said, well, don’t…and you know, that’s how our [inaudible] 



 

 

*F:   Right 
INVESTIGATOR:  Okay…And Scott was present for this meeting? 
*E:   He was 
INVESTIGATOR: And he was aware of what was going on 
*E:   Yeah…He was sitting there 
*F:   he was sitting there participating in the meeting  
 
 17. The Claimant testified that he recalled that Ms. *A said “hey, now don’t go 
jumping off the dock” at the September 10, 2012 meeting.  The Claimant’s testimony on 
this issue is credible because it is consistent with the statements made by Ms. *A and 
Mr. *B to Pinnacol’s investigator on October 4, 2012.  The Claimant further testified that 
he interpreted Ms. *A’s comment to be a matter of common sense.  The Claimant 
testified that he analogized the “don’t go jumping off the dock” comment to a previous 
comment Ms. *A made to Claimant regarding preparation of meat and cheese trays 
when she told him “now don’t go cutting your fingers off.”  He understood the rule to 
specifically be that the employees are not to “jump” off the dock in the very literal use of 
the word “jump”.  He testified that he did not understand the rule to encompass all use 
of the dock for ingress or egress to access the trash dumpster.  The Claimant testified 
that the statements of Ms. *A did make clear to him that she cared about the employees 
and did not want them to be hurt by jumping off the dock.  However, the Claimant 
testified that that the instruction was limited to exaggerated jumping off the loading dock 
and in his mind, he pictured a cartoonish scenario of someone running and then 
jumping through the air from the dock when Ms. *A was discussing this issue.  He 
testified that when he heard this at the meeting, he took it sarcastically and thought to 
himself, who would jump off the loading dock?  The Claimant testified that he did not 
think that there was a legitimate safety rule, which he felt needed to be something 
written that required a signature acknowledgement from employees.    

 
 18.  Ms. *A testified that no consequences were established for violation of the 
alleged rule about the loading dock.  She further testified that she witnessed employee 
*C removing trash through the loading dock after the September 10, 2012 meeting and 
that she told Mr. *C not to use the dock, but Mr. *C was not subject to any 
consequences for his failure to follow the alleged rule.   
 
 19. Photos of the loading dock are found at Claimant’s Exhibit 7 and 
Respondents’ Exhibit Q.  Q.  In order to exit through the loading dock, a person has to 
remove a metal angled rod that keeps the door locked from the inside and open the 
rolling door like a garage door (Claimant’s Exhibit 7, pp. 27-28).  There is a 43 inch drop 
from the loading dock door to the ground (Respondents’ Exhibit Q, p. 42). There are no 
steps and no ladder to get from the loading dock to the ground outside.  A person using 
this route has to get themselves down 43 inches, get the garbage down, walk to the 
dumpster, and then climb back up that 43 inch drop (Respondents’ Exhibit Q, pp. 40-
44).   
 
 20. There is an alternative route for taking garbage out the dumpster by 
exiting through a different door about 20 feet away from the loading dock (Respondents’ 



 

 

Exhibit Q, p. 45 and testimony of *F *B). After coming out the door, this alternative route 
takes an employee down stairs, through a gated area and then out to the dumpster.  
The Claimant did not attempt to use the alternative route to take the trash out to the 
dumpster on September 16, 2012.    
 
 21. A general admission of liability was filed in this matter on October 12, 
2012 by respondents.  Average weekly wage admitted was $97.92 (Claimant’s Exhibit 
2; Respondents’ Exhibit J).  A second general admission of liability was filed on 
December 12, 2012 raising the admitted average weekly wage to $246.06 (Claimant’s 
Exhibit 2; Respondents’ Exhibit E).  Respondent’s note benefits are reduced by 50% for 
a safety rule violation in both general admissions of liability pursuant to C.R.S. § 8-42-
112.   
 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
Respondent bears the burden of establishing that Claimant’s injury was caused by a 
willful violation of a safety rule.  City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 
1990).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Calculation of Claimant’s Average Weekly Wage and Temporary Total Disability 
Award 

         Under Colorado's Workers' Compensation Act, the "average weekly wage" is a 
key part of the formula used to calculate compensation for injured workers, and it is 
based upon the definition of "wages" provided at section 8-40-201(19).  Industrial Claim 
Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006).  To determine a claimant’s AWW, the 
ALJ may choose from two different methods set forth in section 8-42-102. The first 
method, referred to as the " default provision," provides that an injured employee's 
AWW " be calculated upon the monthly, weekly, daily, hourly, or other remuneration 
which the injured or deceased employee was receiving at the time of injury." § 8-42-
102(2), C.R.S. The default provision in § 8-42-102(2)(a)-(f), C.R.S lists six different 



 

 

formulas for conducting this calculation.  Per § 8-42-102(5)(a), the phrase “at the time of 
injury” in subsection (2) requires the AWW to be determined using the wage earned on 
the date of the employee’s accident.  The second method for calculating a claimant’s 
AWW, referred to as the "discretionary exception," applies when the default provision 
will not fairly compute the employee's AWW.  § 8-42-102(3), C.R.S. In such a 
circumstance, the ALJ has discretion to compute the AWW of a claimant in such other 
manner and by such other method as will, based upon the facts presented, fairly 
determine the employee’s AWW.  Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 
(Colo. 2010).    

The overall objective of calculating AWW is to arrive at a fair approximation of 
claimant's wage loss and diminished earning capacity.  Coates, Reid & Waldron v. Vigil, 
856 P.2d 850 (Colo. 1993); Ebersbach v. United Food & Commercial Workers Local No. 
7, W.C. No. 4-240-475 (ICAO May 7, 1997); Vigil v. Industrial Claim Appeals Office, 841 
P.2d 335 (Colo.App.1992).  Because the default method will not fairly compute the 
Claimant’s AWW in this case, the discretionary method is appropriate to use in order to 
arrive at a fair approximation of the Claimant’s wage loss.   

 Calculation of the Claimant’s AWW in this case is complicated by the fact that the 
Claimant’s wages consist of an hourly rate of $5.00 plus tips.  There is no dispute that 
the Claimant worked 163.42 hours from August 9, 2012 through September 16, 2012. 
The Claimant testified that he worked a 4-hour shift on August 8, 2012, but although he 
signed paperwork for the Employer on that date (Respondents’ Exhibit R), there is no 
time record in the print out of the Claimant’s time card (Respondents’ Exhibit N), or any 
other record, to substantiate that the Claimant worked a shift on this date. Therefore, in 
arriving at a fair approximation of the Claimant’s gross hourly wages, the ALJ finds that 
the Claimant worked 163.42 hours over 23 days taking place between August 9, 2012 
and September 16, 2012 at $5.00/hour for total gross hourly wages of $817.10.        
 
 The main area of contention in the calculation of the Claimant’s AWW is the 
calculation of the Claimant’s reported tips.  The tips the Claimant received were 
distributed to employees in a manner prescribed by the Employer which essentially 
involved proportionately distributing the tips to all of the employees who worked in the 
tap room over the course of the work shifts on any given day by how many hours that 
an employee had worked that day.  If an employee had worked alone, they would 
simply take all of the cash tips with them at the end of the shift they had just worked.  
However, if an employee worked with other employees, one of the owner/operators of 
the Employer would take all of the tips received by all employees that day and divide the 
tips up proportionately and then leave an envelope for each employee containing their 
share of the tips.  The envelope would often, but not always, have a sticky note written 
by one of the owner/operators attached to it which stated the amount of the tips placed 
in the envelope.  Tips that were distributed in this manner would not always be received 
by the employee after the shift they had just completed, but sometimes they were.  If the 
tips weren’t available at the end of the shift, the tips that were distributed by the 
Employer would be available at the next shift that an employee worked.   
 



 

 

 The Employer held the employees, including the Claimant, responsible for 
reporting the tips they received by using a system developed by the Employer as part of 
the process that the employees used to clock in and clock out of work using an iPad.    
In viewing the interface on the iPad, there is an opportunity to claim earned tips when 
an employee clocks in/out for each shift.  If an employee did not have tips amounts 
available when clocking out for a shift, there is an ability to report them at the next shift 
by adding in unreported tips from a prior shift to the current shift.  Only the tips that were 
entered into the payroll system using the iPad would be included in an employee’s 
payroll record, on the employee’s check stubs, and on the W-2 form that the employee 
would receive from the Employer at the end of the year to report income for the purpose 
of filing income tax returns.  The Claimant found the payroll tip reporting system 
confusing and he could not always remember what tips he earned at the time when he 
was prompted to input the tips into the iPad interface.  Sometimes there would be a gap 
of a day or a few days between his shifts and he could not remember the tips earned at 
the last shift so he could update and add them to current tips or he did not have his note 
with the tip amounts.  Using the iPad system, the Claimant did report $675.39 into the 
system over the time that he worked for the Employer prior to his injury.   
 
 Based on handwritten notes he received with the tips and kept, the Claimant now 
disputes that $675.39 represents his total tips earned prior to his injury since the 
handwritten notes add up to a higher total.  The evidence established that the Claimant 
did not accurately report his tips using the iPad interface system, in part because he 
was confused about the reporting system.  However, in any event, the evidence clearly 
established that the tips reported through the iPad system do not accurately reflect the 
tips that the Claimant actually earned.  In comparing the records from Respondents’ 
Exhibit N and Claimant’s Exhibit 5, p. 25, a chart was generated (see above, Findings of 
Fact) to determine the likely amount for each date for which there was a record that 
appeared to correspond to that date.  A likely tip amount was determined for 18 of the 
23 days that the Claimant worked.  The fair approximation for the tips earned on these 
18 days totaled $1,286.02.  There were not sufficient records to determine what tip 
amount the Claimant may have earned on 5 of the 23 days that he worked, although it 
is found that it is more likely than not that the Claimant did earn tips on those days.  It is 
not a fair approximation of the Claimant’s wages to infer that the Claimant made no tips 
on those 5 dates.  The Respondent Employer would have made a calculation of the tips 
on those days and the Claimant would have received the calculation from the Employer.  
However, these notes are no longer available and they were not provided by the 
Respondent to the Claimant in a way that they would be expected to be retained.  In 
fact, it is surprising that the Claimant did actually keep as many sticky notes as he did 
listing the tips he received.  Therefore an average daily tip using the other 18 days 
worked was calculated to yield an amount of $71.4455 per day.  This average daily tip 
amount is reasonably inferred to be the tip earned for each of the 5 days with missing 
records ($1,286.02 ÷  18 = $71.4455).  So the tips for those 5 days are estimated to be 
a total $357.23 using the daily average ($71.4455 x 5 = $357.2275).  Therefore, a 
reasonable calculation for the Claimant’s tips for the total 23 days that he worked for the 
Employer is $1,643.25 ($1,286.02 + $357.23 = $1,643.25).   
 



 

 

 Adding the total tip calculation over 23 work days to the hourly wages of $817.10 
for that time period from August 9, 2012 through September 16, 2012 results in total 
approximate wages for that time period of $2,460.47.  The Claimant did not work a set 
schedule or a specific number of days each week.  Rather he worked random days and 
different hours each day.  Therefore the total wages calculated as $2,460.47 were 
considered for the entire time period of August 9, 2012 through September 16, 2012.  
This time period encompasses 5 weeks and 2 days.  So, the average weekly wage for 
the Claimant is $465.47 ($2,460.35 ÷ 5.2857 = $465.4729).  Although the Claimant did 
not report this amount as wages through the Employer’s iPad reporting system, the 
Claimant did report an amount in excess of this to the IRS through his 2012 tax return 
(IRS Form 1040) and by using IRS form 4137 to report previously unreported tips 
earned while employed by Employer (Claimant’s Exhibit 10).  Therefore, the Claimant 
reported the wages to the federal internal revenue service for the purpose of filing 
federal income tax returns in accordance with C.R.S. § 8-40-201(19)(b).   
 
 As a result of the foregoing, a fair approximation of the Claimant's wage loss in 
this case is expressed as an AWW of $465.47.   
 

Safety Rule Violation 

C.R.S. § 8-42-112(1)(b), provides for a 50% reduction in compensation to a 
claimant where a respondent proves that the claimant's injury was caused by the willful 
failure obey any reasonable rule adopted by the employer for the safety of the 
employee.  The safety rule penalty is only applicable if the violation is willful.  The 
question of whether the respondents proved willful violation of a safety rule by a 
preponderance of the evidence is one of fact for the ALJ. Lori's Family Dining, Inc. v. 
Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).  The question of 
whether a claimant knew of the safety rule is a factual determination for the ALJ.  
Gutierrez v. Seven Hills Trucking, Inc., W.C. 4-561-352 (ICAO April 29, 2004).  Violation 
of a rule is not willful unless the claimant did the forbidden act with deliberate intention. 
A violation which is the product of mere negligence, carelessness, forgetfulness or 
inadvertence is not willful.  Bennett Properties Co. v. Industrial Commission, 437 P.2d 
548 (Colo. 1968); Johnson v. Denver Tramway Corp., 171 Colo. 214, 171 P.2d 410 
(1946).  

Conduct which might otherwise constitute a safety rule violation is not willful 
misconduct if the employee's actions were intended to facilitate accomplishment of a 
task or of the employer's business.  Grose v. Riviera Electric, W.C. No. 4-418-465 
(ICAO August 25, 2000).  A violation of a safety rule will not be considered willful if the 
employee can provide some plausible purpose for the conduct.  City of Las Animas v. 
Maupin, 804 P.2d 285 (Colo. App. 1990). 

 
 It is undisputed in this case that there was no written safety rule establishing the 
proper way to remove trash from the building.  No signs were posted about using or not 
using the loading dock prior to the Claimant’s injury on September 16, 2012. The 
loading dock door was not locked to prevent employees from going in and out through 
the loading dock.  The “Employee Conduct Memorandum” signed by the Claimant on 



 

 

August 8, 2012 is silent regarding policies or rules related to trash removal nor are there 
any written rules that mention or discuss the loading dock and any general policies 
contained in this Employee Conduct Memorandum are too vague to be considered a 
safety rule that would prohibit use of the loading dock for taking out trash. 
 
 There is disputed testimony regarding whether or not a safety rule was 
established and communicated to employees at a general staff meeting held on 
September 10, 2012, and what that rule may have encompassed.  Taking all of the 
testimony into consideration, along with a recorded statement made by the two 
owner/operators of the Employer on October 4, 2012, it was found that to the extent that 
a safety rule was established, the rule was that employees are not to jump off the 
loading dock to exit the building and take trash to the dumpster.  Although there was an 
alternative route for taking garbage out the dumpster by exiting through a different door 
about 20 feet away from the loading dock, the Employer did not specifically instruct the 
employees at the September 10, 2012 meeting that they were required to use the 
alternative route to take out the garbage.  As the purported safety rule was 
communicated to the Claimant, he reasonably believed this rule to mean that he was 
not to jump off the dock.  The Claimant testified credibly that he did not believe that his 
conduct at the time of the injury violated the rule since he did not jump, but rather 
lowered himself down from the dock.  In any event, the Claimant did not injure himself 
while lowering himself down from the dock.  Rather, he injured his back when he pulled 
himself back up onto the dock.  While the Claimant’s conduct may have been negligent 
or careless, the Claimant did not willfully violate a clearly expressed safety rule.  First, 
the safety rule, as expressed to the employees at the September 10, 2012 meeting, did 
not clearly prohibit use of the loading dock to exit and enter the building.  In fact, one of 
the other employees who testified at the hearing that he thought the rule was that they 
couldn’t use the loading dock was actually caught trying to use the loading dock to take 
out the trash a few days later.  Second, even to the extent that others may have 
believed that they understood the rule clearly and differently from the Claimant, there is 
substantial evidence to establish that the Claimant was reasonable in his belief that to 
the extent there was a rule, the rule only encompassed a prohibition on jumping from 
the loading dock, and so, the Claimant’s conduct on the date of the injury was not a 
willful violation of the rule.   
 

ORDER 

 It is therefore ordered that: 

 1. Respondents shall pay workers’ compensation benefits to Claimant based 
on an AWW of Four Hundred Sixty Five and 47/100 Dollars and 28/100 ($465.47). 

2. Respondent has failed to establish that Claimant’s injury resulted from his 
willful failure to obey a reasonable safety rule adopted for the safety of the employees 
and therefore Respondent is not entitled to a reduction in benefits pursuant to §8-42-
112(1).   



 

 

3. Respondent is ordered to file a General Admission of Liability consistent 
with this Order. 

4. Insurer shall pay eight percent (8%) per annum on all compensation not 
paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 7, 2013 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-876-01 

STIPULATIONS 

 1. The parties stipulated that the Claimant is entitled to the maximum 
temporary total disability rate in effect for the date of his injury, or $828.03, from August 
14, 2012 ongoing.   

ISSUES 

 1. Whether Respondents have proven by a preponderance of the evidence 
that they are entitled to a fifty percent (50%) reduction in compensation because 
Claimant’s injury was caused by a willful failure to obey a reasonable rule adopted by 
Employer for the safety of the employee.   

 2. Whether Respondents have proven by a preponderance of the evidence 
that the Claimant was responsible for the termination of employment such that 
temporary disability indemnity benefits are properly terminated. 

FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

 Based upon the evidence presented at hearing, the ALJ finds as fact:  

 1. The Employer hired the Claimant as a cement mixer truck operator 
in 2005.  His duties included transporting cement in Employer’s cement truck.  The 
Claimant obtained his commercial drivers license (“CDL”) certification to meet 
Respondents’ employment requirements for its cement truck operators.  To obtain his 
CDL, the Claimant went to United States Truck Driving School, took classes for a Class 
A CDL and had on the road training. In order to obtain the license, the Claimant was 
required to pass a CDL exam by being knowledgeable on CDL requirements. In addition 
to the CDL licensing requirements, the Claimant went through approximately six weeks 
of training with the Employer by three different individuals and attended training 
courses. 

 
2. An area manager for the Employer, [Manager], testified that the Employer 

requires their employees to follow all DMV and CDL laws and regulations and abide by 
those regulations.   [Manager] testified that the Claimant was trained and he was aware 
that while he was employed by Employer, he was to follow CDL guidelines while 
operating a cement truck and to maneuver the truck in a safe manner.  However, 
[Manager] also conceded that CDL rules and regulations are always changing. His 
position requires that he continue to attended training, including Department of 
Transportation (“DOT”) seminars in order to keep up on the changes so that he can 
enforce the policies and make sure that employees in his charge are in compliance with 
the laws.  However, so that the employees are aware of the laws and policies with 
which they must comply, presumably [Manager] and/or other supervisors for Employer 
are charged with disseminating information about the changing laws, regulations and 
guidelines for the operation of commercial vehicles or they must ensure that the drivers 
obtain education about the changes to the laws, rules, policies and guidelines.   

 
3. Both the Claimant and [Manager] testified that there is ongoing training 

and that there are meetings regarding safety matters called “Tool Box Talks” and there 
are written notes that may be provided to drivers at the toolbox talks that list the issues 
discussed at a meeting.  There are multiple copies of Tool Box Talks notes for a 
January 2010 meeting and an October 2012 meeting. At both of these meetings the 
notes contain reference to the Employer’s rollover policy.  Also found with the multiple 
copies of the notes are several signature sheets signed by the employees who attended 
these meetings.  The Claimant’s signature does not appear on any of the signatures 
sheets found in Respondents’ Exhibit L.  In any event, the Claimant did testify that he 
was generally aware that the Employer had a policy regarding termination for at-fault 
rollover accidents, but he was not clear how, or if, it was strictly enforced.  The rollover 
policy stated in the Tool Box Talks notes reads,  

 
[EMPLOYER’S] ROLLOVER POLICY: Though you should be well aware 
of our rollover policy, we just want to take the opportunity to make sure 
everyone is clear on it: Any mixer operator that experiences a truck 
rollover, and following a complete investigation it is determined operator 
error was the contributing factor, that operators [sic] employment shall be 
terminated. 



 

 

 
4. [Manager] also testified that CDL guidelines provide any time there is a 

double left turn lane, it is CDL training to turn from the outside turn lane. He explained 
the rule to turn from the outside lane is to allow space for other vehicles and it enables a 
commercial driver to see the cars turning to the inside.  [Manager] did not identify any 
specific rule, regulation or guideline of either the Employer or from any CDL authority 
that supported his testimony on this issue.  No CDL rules, regulations or guidelines 
were entered into evidence.  The Claimant disagreed with [Manager] that there is a rule, 
regulation or guideline that provides that a commercial vehicle must always turn from 
the outside lane if there is a double left turn lane, regardless of all circumstances with 
respect to a particular traffic situation.  While the Claimant acknowledged that he has 
attended training regarding CDL guidelines, he did not recall any rule on this issue or 
anything that mandated a turn from an outside lane.   

 
5. There was no specific policy of Employer regarding the use of an outside 

turn lane.  [Manager] testified that this is encompassed in the general policy to follow 
CDL guidelines for vehicle operation.   

 
 6. On May 21, 2012, the Claimant was driving a 2006 Kenworth T600 
cement truck and he turned westbound onto the C-470 westbound on-ramp from 
northbound US 85.  The Claimant testified credibly, that he purposefully and voluntarily, 
in habit, turned from the inside left-turn lane to the inside lane on the date of the 
accident. The Claimant was familiar with this on-ramp from northbound US 85 to 
westbound C-470.  It was his experience that turning from the outside lane would result 
in getting to the end of the on-ramp and then being stuck there unable to merge safely 
onto the highway due to the nature and volume of the traffic flow.  In order to avoid this 
situation at this particular on-ramp, the Claimant would turn from the inside lane which 
was an acceleration lane and he could enter the highway easier merging left into traffic.  
Using the outside lane requires that a vehicle must merge left into the acceleration lane 
first and then again into traffic.   
 
 7. The Claimant testified credibly that, as he was turning on the westbound 
on-ramp from the left lane to the inside left lane, he saw a semi-tractor trailer turning 
into the outside lane and coming towards his vehicle.  However, [Manager], the 
Claimant’s supervisor, testified that he was never informed or told by the Claimant prior 
to hearing that Claimant saw a semi-trailer. Nevertheless, the Claimant stated that he 
looked back and saw a vehicle coming at his cement truck very fast.  To avoid a 
collision with that vehicle, the Claimant drove to the left.  At the time of this avoidance 
maneuver, the Claimant was traveling approximately 17 miles per hour.  The Claimant 
then tried to correct his steering to the right, but he could not bring the truck back and 
instead, the cement truck the Claimant was driving came onto the shoulder of the on-
ramp and then onto the angled grassy embankment adjacent to the shoulder and then 
the truck rolled until it came to a stop.  The Claimant’s testimony regarding the events 
leading up to the rollover is found to be credible.  There were no other witnesses to the 
events leading up to the rollover accident who provided statements. Also, see 
Claimant’s Exhibit 8, p. 46; Respondents’ Exhibit E, p. 39.   



 

 

 
 8. There was testimony and evidence that the cement truck mixer the 
Claimant was driving on May 21, 2012 may have been 2,200 lbs. over the gross vehicle 
weight limit pursuant to C.R.S. §42-4-508.  Although, [Manager] testified that his 
calculations showed that the weight of the vehicle was not in violation of the statute as 
the vehicle had a tag axle which permitted a higher gross vehicle weight.  In any event, 
there was no persuasive evidence that the vehicle was in excess of safe weight 
standards for operation of that particular cement truck.  There was no persuasive 
evidence in this case that the weight of the load in the cement truck was a significant 
contributing factor in causing the vehicle to either move to the left off the road onto the 
embankment or to begin its roll.   
 
 9. The Respondents filed an Amended General Admission of Liability on 
June 12, 2012 admitting to the claim, including medical benefits and lost wage benefits 
at a temporary total disability rate of $803.33, paying temporary total disability (“TTD”) 
benefits from May 22, 2012 ongoing (Claimant’s Exhibit 5, p. 16; Respondents Exhibit 
A, p.1).  
 

10. Shortly following the Claimant’s admitted May 21, 2012 industrial injury, 
the Colorado State Patrol (“CSP”) investigated the accident and issued a “Traffic 
Accident Report” (Claimant’s Exhibit 7, pp. 34-35; Respondents’ Exhibit B, pp. 5-9).  
The accident narrative set forth in the CSP Traffic Accident report states as follows: 

 
Vehicle #1 [Claimant’s Cement Truck] was on the westbound on ramp to 
Colorado 470 in the left lane from Northbound Colorado 85.  Vehicle #1 
ran off the left side of the roadway for 46’ and collided with a delineator 
post with its driver side.  Driver #1 attempted to come back onto the 
roadway and turned the wheel hard to the right.  Vehicle #1 began to 
rotate clockwise for 53’ off the left side of the roadway and its load shifted.  
Vehicle #1 rolled three quarter times for 36’ and came to final rest on its 
passenger side facing north. 
 
(Claimant’s Exhibit 7, p. 34; Respondents’ Exhibit B, p. 5) 
 
In the report, the investigating officer found “no apparent contributing factor” 

related to the driver and “no vehicle defects” (Claimant’s Exhibit 7, p. 34; Respondents’ 
Exhibit B, p. 5).  The CSP accident report also noted that “driver was incapacitated due 
to injuries. No statements given” (Respondents’ Exhibit B, p. 8).  No traffic citation was 
issued to the Claimant by the Colorado State Patrol as a result of their investigation into 
the rollover accident on May 21, 2012.   

 
11. On May 21, 2012, [Manager] also conducted an internal incident 

investigation for the Employer, where he described the events of May 21, 2012 as 
“Mixer truck rollover at intersection of C470 and Santa Fe Dr. the truck initially landed 
on its driver’s side and did ¾ of a turn landing on passenger side.”  [Manager] noted that 
there were no witnesses (Claimant’s Exhibit 7, p. 29; Respondents’ Exhibit D, p. 36).  



 

 

[Manager] did not reach a conclusion as to what caused the accident in this report, 
noting that the investigation was still ongoing.  In the section listing “immediate causes” 
and “substandard acts or practices,” the only boxed checked was “failure to secure.”  
Notably, the box for “failure to follow procedures” was not checked (Respondents’ 
Exhibit D, p. 37).  There is no conclusion in this report that failure to use the outside 
lane on the turn was found to be either a safety violation or a significant causative factor 
in the rollover accident.   

 
12. On July 6, 2012, a field investigation report was completed by *A in 

anticipation of litigation.  In that report, it reflected that the Claimant had worked for the 
Employer since 2005 and was a low risk employee, setting forth as follows:   

 
*B states [the Claimant] has worked for the company since 2005.  He 
describes him as a good employee who is rated “low risk” on the safety 
assessment scale.  *B was en route to make a delivery when the accident 
occurred.  It is unknown what happened at this time.  *B was very familiar 
with this route.  The only thing that is clear is that the truck ran off the road 
and rolled.  Speed was not a factor in this incident.  The GPS report 
shows that *C was traveling at about 17mph when the accident occurred.  
He was wearing his seatbelt.  A drug test was conducted at the hospital 
and to his knowledge, it was negative.  There is no evidence that *C was 
using any type of electronic device when the incident occurred. 
 
(Claimant’s Exhibit 8, p. 46; Respondents’ Exhibit E, p. 39).   
 
There is no conclusion in this report that failure to use the outside lane on the 

turn was found to be either a safety violation or a significant causative factor in the 
rollover accident.   

 
 13. Respondents had an investigation conducted on the rollover accident to 
determine factors that contributed to the incident by Ogden Engineering Consulting 
(“OEC”).  OEC began investigations and analysis of the accident on June 13, 2012 
(Claimant’s Exhibit 9, p. 53; Respondents’ Exhibit C, p. 10).  The written report dated 
October 4, 2012, summarized the incident as follows: 
 

On May 21, 2012, a 2006 Kenworth T600 cement truck had turned 
westbound onto the C-470 on-ramp from northbound US 85, when the 
driver drove off the inside edge of the roadway, overcorrected to the right 
and rolled the cement truck down the embankment along the inside edge 
of the on-ramp…. 
 
(Claimant’s Exhibit 9, p. 54; Respondents’ Exhibit C, p. 11).  
 

 14. The authors of the report noted that OEC engineers completed an incident 
site review on June 20, 2012, one month after the incident.  It was reported that 
“evidence from the rollover event was still present on the roadway and off the inside 



 

 

shoulder of the onramp.  OEC also reviewed the CSP accident report, photographs 
received from Employer and took additional photographs of the vehicle on June 18, 
2012 when OEC was inspecting the vehicle.  OEC also interviewed the Claimant on 
June 7, 2012 and obtained telemetrics data from Kenworth. 
 
 15. The OEC report summarized the interview with the Claimant, noted, in 
pertinent part,  
 

He went north on Santa Fe and came to C470. It’s a double left turn. He 
remembers he was on the inside turn lane.  That’s usually how he takes 
that corner. He doesn’t remember if he got stopped at the light or not.  He 
remembers going around the corner.  He thinks he remembers something 
on his right-hand side being there and having to move to the left.  The next 
thing he remembers is he was catching the dirt on the left side tires and he 
turned it back to the right to get it back to the road. He thinks he was trying 
to get away from something on the right side and that’s why he went to the 
left further.  When he started to try to come back he could tell he wasn’t 
going to come back. It was not going to happen.   
 

 (Claimant’s Exhibit 9, p. 61; Respondents’ Exhibit C, p. 18).    
 

16. The investigation report by OEC concluded that the Claimant did attempt 
to overcorrect his steering to the right to regain position back on the roadway after 
drifting to the left and off the ramp.  The report also concluded that there was not any 
physical evidence of a sudden steer to the left to avoid another object nor was there 
evidence of any actual contact with another vehicle. Rather, the trajectory and lack of 
physical evidence on the roadway indicated to the OEC engineers that the truck drifted 
off the inside (left) edge of the on-ramp leading into its left side wheels dropping off the 
roadway edge, as opposed to a sudden steer or motion to the left, then Claimant 
counter-steered to the right but was unable to regain position on the roadway and the 
vehicle entered into a counter-clockwise roll onto the left side, rolling ¾ of a turn before 
sliding to rest on its right side (Claimant’s Exhibit 9, p. 65, Respondents’ Exhibit C, p. 
22).  The report conclusions discount the Claimant’s statements that he was moving left 
to avoid a collision with another vehicle, but the conclusions offer no reason for why the 
vehicle travelled to the left.  There is also no conclusion in this report that failure to use 
the outside lane on the turn was found to be either a safety violation or a significant 
causative factor in the rollover accident.   

 
17. On August 14, 2012, the Claimant lost his health insurance benefits, which 

were previously paid for by his employer (Claimant’s Exhibit 1, p. 3).   
 
18. The Respondents continued to employ Claimant for almost five (5) months 

until full investigations were complete. On October 10, 2012, the Employer notified the 
Claimant that his employment was terminated.  The Claimant was provided a letter from 
the Employer signed by [Manager] and the Employer’s HR/Benefits Coordinator, which 
set forth, in pertinent part: 



 

 

 
An investigation of the Mixer Truck #355 has been complete and the final 
investigation report indicates no problems with the operations of this 
vehicle.  Company policy with regard to safe driving mandates termination 
in the case of driver error.   
 

 (Claimant’s Exhibit 2, p. 7; Respondents’ Exhibit M, p. 104).   
 

There is no mention in the October 10, 2012 termination letter from the Employer 
that the Claimant’s failure to use the outside lane on the turn was found to be either a 
safety violation or a significant causative factor in the rollover accident.  There was also 
no mention in the letter as to what “driver error” the employer investigations concluded 
contributed to the rollover accident. 

 
19. The Respondents’ personnel documentation noted that the Claimant’s 

employment was terminated effective October 9, 2012.  The reason given for the 
change in employment status was “per Company policy” (Respondents’ Exhibit M, p. 
106).   

 
20. On November 5, 2012, the Claimant responded to the allegations set forth 

in the October 10, 2012 termination letter from the Employer as follows: 
 

[Y]ou inform me that the “final investigation report indicates no problems 
with the operations of this vehicle”, referring to mixer truck #355.  That’s 
not surprising at all because at no point did I ever say that anything other 
than the air conditioning was not performing properly. 
 
I made it very clear to you that I had made an evasive turn to the left to 
avoid an accident while entering the west bound ramp to C-470.  That turn 
put me off the left edge of the west bound on ramp to C-470.  I have been 
told that I was saying “I was run off the road” while in the Emergency 
Room.  I told you myself when I was in ICU recovery that I was run off the 
road and finally I told you and Charlie in your taped interview at my home 
that I recalled being run off the road.  I recall your response as “accidents 
happen…” 
 
You now attribute my evasive move to avoid an accident as “driver 
error.”  This would mean that there would have been something that I 
could or should have done to avoid the situation.  I do not recall anything 
in either my Smith Training or Stop Training that addressed such situation.  
I have also heard that you went to Plant #6 to inform the drivers of my 
medical status and told them that I had swerved to avoid colliding with 
another vehicle.  It is also my understanding that one driver suggested 
that if someone had a similar situation that they should just slam into the 
other vehicle.  I am told your response was that would be the wrong thing 



 

 

to do.  I was further told that you said that, we should always avoid being 
in an accident.  That is exactly what I did, avoid an accident. 
 
Donnie, your statement “Company policy with regard to safe driving 
mandates termination in the case of driver error” doesn’t even state 
that I made a “driver error”.  It is my opinion that I was not in the 
wrong by avoiding the collision with that other vehicle.  And since 
you did not state that I made a “driver error” I do not understand the 
termination being associated with the accident. (Emphasis contained 
in the original letter).  
 

 (Claimant’s Exhibit 3, pp. 10-11. 
 

21. On November 2, 2012, the Claimant filed an “Application for Hearing and 
Notice to Set” on the sole issue of raising his average weekly wage by $165.85 a week, 
from August 14, 2012, ongoing, due to the cost of his lost health care benefits 
(Claimant’s Exhibit 1, pp. 1-3). 

  
22. In response to the Claimant’s November 2, 2012, Application for Hearing, 

on November 15, 2012, the Respondents filed a “Petition to Modify, Terminate, or 
Suspend Compensation” alleging that the Claimant had violated a company policy, 
which had resulted in the termination of the Claimant as a driver (Claimant’s Exhibit 2). 

 
23. Additionally, on November 15, 2012, the Respondents filed their 

“Response to November 2, 2012 Application for Hearing” alleging that the Claimant had 
violated a safety rule, per C.R.S. § 8-43-112, and that the Claimant was responsible for 
his termination (Claimant’s Exhibit 4). 

 
24. On November 19, 2012, the Claimant timely filed an “Objection to Petition 

to Modify, Terminate, or Suspend Compensation” alleging that he was not responsible 
for termination, that no volitional act had occurred, and that the “October 10, 2012, 
termination letter issued seven days after the Claimant retained counsel” in his admitted 
workers’ compensation claim and “five and one-half months after injury” had no factual 
basis (Claimant’s Exhibit 3, p. 8). 

 
25. At the hearing, [Manager] testified the Claimant was terminated for “having 

a rollover accident.”  When questioned as to what action the Claimant took that was his 
fault, [Manager] testified it was driving “off the road” to avoid a collision.  There was no 
testimony at the hearing specifically addressing the October 4, 2012 report from OEC, 
nor did the Respondents’ witness [Manager] state that the report was the basis for 
termination of the Claimant.   

 
26. [Manager] testified he has been a lead investigator of accidents for the 

Employer and has been involved in the investigation of six rollover accidents in which 
five of those rollover accidents resulted in termination.  In the case of the rollover 



 

 

accident that did not result in termination, the investigation revealed that the tag axle tire 
on the cement truck had blown out and that this was the significant causative factor in 
the rollover and that it was not the driver’s fault.   
 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S.  §8-40-
101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-43-201.  
Respondent bears the burden of establishing that Claimant’s injury was caused by a 
willful violation of a safety rule.  City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 
1990).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. C.R.S.§ 8-43-201 (2008). 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Safety Rule Violation 

C.R.S. § 8-42-112(1)(b), provides for a 50% reduction in compensation to a 
claimant where a respondent proves that the claimant's injury was caused by the willful 
failure obey any reasonable rule adopted by the employer for the safety of the 
employee.  The safety rule penalty is only applicable if the violation is willful.  The 
question of whether the respondents proved willful violation of a safety rule by a 
preponderance of the evidence is one of fact for the ALJ. Lori's Family Dining, Inc. v. 
Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).  The question of 
whether a claimant knew of the safety rule is a factual determination for the ALJ.  
Gutierrez v. Seven Hills Trucking, Inc., W.C. 4-561-352 (ICAO April 29, 2004).  Violation 
of a rule is not willful unless the claimant did the forbidden act with deliberate intention. 
A violation which is the product of mere negligence, carelessness, forgetfulness or 
inadvertence is not willful.  Bennett Properties Co. v. Industrial Commission, 437 P.2d 
548 (Colo. 1968); Johnson v. Denver Tramway Corp., 171 Colo. 214, 171 P.2d 410 
(1946).  

Conduct which might otherwise constitute a safety rule violation is not willful 
misconduct if the employee's actions were intended to facilitate accomplishment of a 
task or of the employer's business.  Grose v. Riviera Electric, W.C. No. 4-418-465 
(ICAO August 25, 2000).  A violation of a safety rule will not be considered willful if the 



 

 

employee can provide some plausible purpose for the conduct.  City of Las Animas v. 
Maupin, 804 P.2d 285 (Colo. App. 1990). 

 
 Here, the Respondents’ theory is that the Claimant violated a safety rule by using 
the interior turn lane when turning off of U. S. 85 onto C-470.  The Respondents argue 
that the Claimant was required to use the outside turn lane.  The Respondents cite to no 
written rule, regulation, or other document from the Employer to support this assertion 
that the outside lane must be used in all circumstances and that the driver has no 
discretion in this.  The Respondents rely on the testimony of the Claimant’s area 
supervisor in an attempt to establish that the Claimant was required to turn using the 
outside lane.  However, the Claimant also provided testimony on the rules, regulations 
and guidelines that may have been applicable to the driving situation on May 21, 2012 
prior to the rollover accident.  The Claimant testified that, based upon his experience 
with this particular highway on-ramp, he found it safer to turn from the inside lane as it is 
an acceleration lane directly onto the highway, whereas if you use the outside lane, the 
vehicle will need to merge left into traffic and during times when there is a high volume 
of traffic, a vehicle that cannot accelerate quickly can get stuck out in the outside lane at 
the end of the ramp where it can become difficult and unsafe to merge left to get into 
traffic.  Both the Claimant and the area supervisor for the Employer were credible 
witnesses and both had valid points, demonstrating that operation of a vehicle requires 
following rules, but also that particular circumstances in a given traffic scenario may 
also require the use of appropriate discretion regarding some traffic rules and 
regulations in order to operate a vehicle safely.   
 
 The Respondents’ argument that use of an outside turn lane for vehicle turns 
was a clearly established, bright-line rule, is further undercut by the fact that the area 
supervisor did not reach the conclusion that the Claimant had violated a hard and fast 
rule about turning from an outside lane when he first did his investigative report on May 
21, 2012.  Moreover, this argument is unsupported by the investigation commenced by 
Field Investigator Heidi *A on July 6, 2012.  In fact, even the forensic engineering report 
dated October 4, 2012 does not support the contention of the area supervisor. 
 
 There is also no persuasive evidence that the Respondents effectively 
communicated a specific a safety rule to the Claimant regarding use of an outside lane 
when turning onto a highway.  Further, there is no persuasive evidence that 
Respondents effectively communicated that there is no deviation or discretion on the 
part of its drivers with respect to a safety rule requiring use of an outside lane when 
turning onto a highway for circumstances that may arise in a given traffic situation.   
 
 In addition, even if the Respondents could establish that there was a specific 
safety rule that covered the Claimant’s conduct, the Respondents must also prove that 
the Claimant violated the rule willfully.  Willfulness is not established if the conduct is the 
result of thoughtlessness or negligence.  Rather the term “willful” in §8-42-112(1)(b), 
C.R.S., connotes deliberate intent, so that even if the Claimant’s conduct were found to 
be careless, negligent, forgetful or remiss, the Respondents have not satisfied the 
statutory standard.  Miller v. City and County of Denver, W.C. # 4-658-496 (ICAO 



 

 

8/31/06); see Bennett Properties v. Industrial Claim Appeals Office, 437 P .2d 548 
(Colo. 1968).  The Claimant testified credibly that the action that he took in turning from 
the inside lane was a result of his analysis of this highway entrance.  His rationale for 
not using the outside lane was based upon his prior experience that using the outside 
lane had created a different and potentially dangerous situation for his vehicle that he 
reasonably wished to avoid.   
 
 Based upon the foregoing, the Respondents did not satisfy their burden of 
proving, by a preponderance of the evidence, that they effectively established a 
reasonable rule adopted for the safety of its employees.  Nor did the Respondents 
prove, to the extent there was a specific safety rule that covered the Claimant’s conduct, 
that the Claimant violated the rule willfully.   
 

Responsible for Termination 

 A claimant found to be responsible for his or her own termination is barred from 
recovering temporary disability benefits under the Act. §§ 8-42-103(1)(g), 8-42-105(4). 
Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004).  Because the 
termination statutes constitute an affirmative defense to an otherwise valid claim for 
temporary disability benefits, the burden of proof is on the Respondents to establish the 
Claimant was "responsible" for the termination from employment.  Henry Ray Brinsfield 
v. Excel Corporation, W.C. No. 4-551-844 (I.C.A.O. July 18, 2003).  Whether an 
employee is at fault for causing a separation of employment is a factual issue for 
determination by the ALJ. Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129 
(Colo. App. 2008).  In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002), the court held the term “responsible” as used in the 
termination statutes reintroduces the concept of “fault” as it was understood prior to the 
Supreme Court’s decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   
Thus, a finding of fault requires a volitional act or the exercise of a degree of control by 
a claimant over the circumstances leading to the termination. Gilmore v. Industrial Claim 
Appeals Office, supra; Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995); Brinsfield v. Excel Corp., 
supra.  Violation of an employer’s policy does not necessarily establish the claimant 
acted volitionally with respect to a discharge from employment.  Gonzales v. Industrial 
Commission, 740 P.2d 999 (Colo. 1987).  Yet, a claimant may act volitionally if he is 
aware of what the employer requires and deliberately fails to perform accordingly.  
Gilmore v. Industrial Claim Appeals Office, supra. However, in any event, the word 
"responsible" does not refer to an employee's injury or injury-producing activity since 
that would defeat the Act's major purpose of compensating work-related injuries 
regardless of fault and would dramatically alter the mutual renunciation of common law 
rights and defenses by employers and employees alike under the Act.  Hence, the 
termination statutes are inapplicable where an employer terminates an employee 
because of the employee's injury or injury-producing conduct.  Colorado Springs 
Disposal v. Industrial Claim Appeals Office of State of Colorado, 58 P.3d 1061 (Colo. 
App. 2002). 



 

 

 The Claimant sustained a disabling industrial injury on or about May 21, 2012.  
On October 10, 2012, the Employer terminated the Claimant’s employment because 
“company policy, with regard to safe driving mandates termination in the case of driver 
error.”  The termination letter provided by the Employer did not set forth what the “driver 
error” was that the Claimant was alleged to have committed.  Although it appears from 
the language of termination letter, coupled with the testimony of the Employer’s area 
supervisor,  that a finding of “driver error” was made, in large part, because there was 
no finding of mechanical or equipment issues with the vehicle in question.   

 The Respondents contend that the Claimant is “responsible” for this termination 
and is not entitled to TTD benefits after the filing of their Petition to Modify, Terminate or 
Suspend Benefits, which occurred on November 19, 2012.  In support of its Petition, the 
Respondents attached the termination of employment letter and stated that the 
Employer conducted an investigation that determined that the Claimant violated the 
company policy with regard to safe driving mandates.  However, the earlier 
investigations conducted by the Employer were preliminary and came to no conclusions 
as to the significant causes of the rollover accident.  As for the October 4, 2012 OEC 
report, the report found that the vehicle was in proper operating condition, that speed 
was not a factor, that there was no evidence of physical contact on the right side of the 
vehicle prior to the rollover by another vehicle, and that the vehicle had “drifted” left to 
the edge of the on-ramp, but that there was no evidence of a sudden steer to the left, 
only a counter-steer to the right to try to regain position back onto the roadway surface 
after the left side wheels had dropped off the inside on-ramp roadway edge.  However, 
the report does not conclusively establish that the Claimant was at fault for the rollover 
accident.  Nor is the report entirely inconsistent with the Claimant’s testimony and prior 
statements.  The Claimant never stated that another vehicle hit his cement truck, only 
that he moved the vehicle to the left to avoid a vehicle that he saw approaching the 
cement truck from the right.  Overall, there is some discrepancy or confusion about how 
quickly the Claimant may have moved the cement truck he was driving to the left before 
the wheels dropped off the roadway surface, but all of the evidence does establish that, 
for some reason, the Claimant did veer left and then tried to correct the steering to the 
right to regain position on the roadway, which was unsuccessful.  So, it is not clear that 
the Employer’s investigations into the rollover incident actually determined that the 
Claimant was at fault because the reason for the vehicle moving left off the side of the 
roadway surface is unknown.  While the report clearly attempts to discredit the 
Claimant’s statements that he was avoiding a collision, it does not offer any evidence, 
theories or conclusions as to any other reason for the Claimant to have veered left while 
driving the vehicle.  There are no conclusions in the report stating, for example, that it 
was likely that the Claimant was inattentive, negligent, or that he intentionally tried to roll 
his vehicle or any other reason for the vehicle to have moved to the left.   

 However, more importantly for the purposes of this claim, the totality of the 
circumstances must be considered in determining whether the Claimant committed a 
volitional act warranting termination.  The fact that an employer discharged an 
employee, even in accordance with the employer’s policy, does not establish that the 
Claimant acted volitionally, or exercised control over the circumstances of termination 
for the purpose of barring the Claimant from receiving TTD benefits pursuant to the 



 

 

Workers’ Compensation statutes.  See Gonzalez v. Industrial Commission, 740 P.2d 
999 (Colo. 1987); Goddard v. EG&G Rocky Flats, Inc., 888 P.2d 369 (Colo. App. 
1994)(cited with approval in Kneffer v. Kenton Manor, W.C. 4-557-781 (ICAO 3/17/04);  
Bookout v. Safeway, Inc., W.C. 4-798-629 (ICAO 12/15/2010)(claimant not at fault for 
termination for violating “no call – no show” policy when wrongly incarcerated); Hall v. 
Wal-Mart Stores, Inc., W.C.  4-601-953 (ICAO 3/18/04)(The respondents cannot adopt 
a strict liability personnel policy which usurps the statutory definition of “responsibility” 
for termination where the claimant engaged in a fight it at work but did not provoke 
assault); Bonney v. Pueblo Youth Service Bureau, W.C. 4-485-720 (ICAO April 24, 
2002)(Claimant was not responsible for failure to comply with the employer’s absence 
policy if the claimant was not physically able to notify the employer); see e.g., Bell v. 
Industrial Claim Appeals Office, 93 P .3d 584, (Colo. App. 2004)(The claimant not at 
fault for termination for refusing to sign settlement agreement waiving statutory rights). 

 Therefore, regardless of how the Employer defines “driver error” for the purposes 
of enforcing its internal policy of terminating drivers who have a rollover accident that an 
investigation determines was caused due to operator error, the determination of 
whether the Claimant was “responsible for termination” is subject to a different standard.  
In order for a finding that the Claimant was responsible for termination and thus, not 
entitled to TTD benefits, the Respondents must prove that the Claimant committed a 
volitional act.  

 The Respondents produced no persuasive evidence to establish that the 
Claimant committed a volitional act when his truck rolled over on May 21, 2012.  The 
Claimant was driving in the course and scope of his employment when his vehicle 
moved to the left.  He testified credibly that he  drove to the left to avoid an accident and 
this caused his truck to go off the edge of the road and roll over.  However, for the 
purposes of determining whether or not the Claimant will be barred from receiving TTD 
benefits, it does not matter if he accidentally drifted left in the vehicle until the wheels 
dropped off the roadway surface and then over-corrected and then headed into a 
rollover or if the Claimant steered the vehicle left to prevent a collision with another 
vehicle.   In either of these situations, the Claimant did not have the requisite degree of 
control over the circumstances that led to his termination. The Claimant believed, and 
testified credibly, that he was attempting to avoid a collision.  In the alternative, the next 
most likely reasons for the vehicle to go to the left were negligence, inadvertence or 
carelessness. However, there was no persuasive evidence that the Claimant was 
intentionally taking actions that would put himself or his vehicle in danger.  Nor was 
there evidence that the Claimant was knowingly violating a company rule in place to 
prevent rollover vehicle accidents.  Therefore, the Respondents have not established 
that the Claimant was responsible for his termination and he is not barred from receiving 
temporary disability benefits. 

ORDER 

 It is therefore ordered that: 



 

 

1. Per the stipulation of the parties, all TTD benefits due to the 
Claimant from August 14, 2012 ongoing are to be paid at the maximum 
TTD rate.   

2. Respondent has failed to establish that Claimant’s injury 
resulted from his willful failure to obey a reasonable safety rule adopted for 
the safety of the employees and therefore Respondent is not entitled to a 
reduction in benefits pursuant to §8-42-112(1).   

3. The Respondents failed to prove that the Claimant was 
terminated for cause from his employment. 

 
4. Respondents shall pay the Claimant temporary total 

disability (“TTD”) benefits for the time period commencing October 10, 
2012 and ongoing. 

 
5. Insurer shall pay eight percent (8%) per annum on all 

compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 7, 2013 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The issues determined herein are medical benefits, specifically an adjustable 
bed, a personal gym trainer, physical therapy, and massage therapy, and penalties 
pursuant to section 8-43-304(1), C.R.S. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

FINDINGS OF FACT 

1. Claimant was employed as a producer for the employer.  On June 26, 
2009, claimant suffered an admitted work injury to his left knee. 

2. On June 30, 2009, Dr. Messner began to treat claimant’s work injury.  
Only about 10% of Dr. Messner’s patients are workers’ compensation claimants.   

3. On July 13, 2009, Dr. Messner performed arthroscopic surgery to repair a 
torn meniscus in the left knee.  Claimant then underwent a course of physical therapy.  
During physical therapy, claimant began to report low back pain.  He underwent a 
sacroiliac (“SI”) joint injection, but suffered increased low back pain.   

4. Additional physical therapy was then provided for the knee and for the low 
back.  On January 20, 2010, claimant was discharged from physical therapy after 32 
visits.  Dr. Messner requested further physical therapy and an epidural steroid injection 
(“ESI”), which were initially denied and then authorized by the insurer.  In the fall of 
2010, the insurer provided a TNS unit to treat the low back.  The insurer then paid for 
monthly supplies for the TNS unit. 

5. Dr. Messner referred claimant to Dr. Kleiner for treatment of the low back 
pain.  Dr. Kleiner performed surgery for an L5-S1 discectomy on May 17, 2011.   

6. On May 17, 2011, Ms. Shearer took over responsibility for adjusting 
claimant’s claim. 

7. After the May 2011 surgery, claimant underwent another course of 
physical therapy through January 2012. 

8. In approximately January 2012, claimant’s TNS unit ceased functioning, 
but he did not tell Dr. Messner, his attorney, or the insurer about the malfunction. 

9. On January 6, 2012, Dr. Messner reexamined claimant, who reported that 
he was still in physical therapy for his low back and left knee.  Dr. Messner diagnosed 
profound left leg pain and weakness and sacroiliitis.  Dr. Messner recommended 
supervised physical therapy two times per week for four weeks for the lumbar spine and 
three times per week for eight weeks for the left knee.  His office note also 
recommended acupuncture for the left leg pain and weakness.  Dr. Messner specified 
hip stretching protocol and ice, hip and piriformis strengthening protocol, SI 
rehabilitation, and hamstring rehabilitation for the lumbar spine.  Dr. Messner specified 
quadriceps strengthening, including straight leg raises short arc quad exercises for the 
left knee.   

10. Ms. Shearer explained that she, as the claims adjuster, receives medical 
reports from the providers, but requests for prior authorization are handled by a 
separate utilization review (“UR”) department of the insurer.  Ms. Shearer thought that 
the UR department reviewed only the documents submitted with the request.  She was 
unsure if the UR department could view the medical records otherwise received from 



 

 

providers in the claim.  Ms. Shearer admitted, however, that she retains the ultimate 
authority to decide to approve a request for prior authorization.   

11. An unspecified document from Dr. Messner was treated as a request for 
prior authorization for the eight additional physical therapy sessions for the lumbar 
spine.  On January 6, 2012, Nurse Dizon in the UR department called Dr. Messner’s 
office to report that the request for physical therapy for the low back would be reviewed 
and invited Dr. Messner to discuss the request with the physician reviewer.  On January 
9, 2012, Dr. Messner called Dr. Limpert to discuss the request.  Nurse Dizon noted that 
the medical records reviewed in connection with the request were 10 pages of faxed 
notes dated January 3, 2012.  Dr. Limpert reviewed the request and recommended 
denial of the request.  Dr. Limpert noted that the case history and clinical findings did 
not indicate that additional therapy would result in further functional recovery.  On 
January 9, 2012, the insurer mailed a denial letter to Dr. Messner and claimant.  On 
January 28, 2012, Ms. Shearer received the January 6, 2012, report by Dr. Messner.  
Ms. Shearer agreed that the January 6, 2012, report by Dr. Messner, if attached to the 
request for prior authorization, would support the request.   

12. On January 10, 2012, Nurse Burce provided written preauthorization for 
six physical therapy sessions for the left leg. 

13. On February 10, 2012, Spectrum Rehabilitation faxed the insurer’s UR 
department a request for authorization of continued physical therapy with attached 
therapy treatment notes from February 3, 6, and 9, 2012, indicating aquatic therapy on 
February 3 and 9 and therapeutic exercises on February 6.   

 
14. Dr. McCrary apparently reviewed Dr. Messner’s request for additional 

physical therapy for the left knee and was able to talk to Dr. Messner on February 14, 
2012.  Dr. McCrary reported that Dr. Messner indicated that he has been trying to 
request home exercise equipment for some time and that the insurer will not cover it. 
Therefore, he will keep requesting formal physical therapy until or unless this is 
approved.  He noted that this equipment will cost about $200 and when Dr. McCrary 
asked why claimant would not obtain this equipment himself, Dr. Messner indicated that 
the claimant feels it is ‘his right’ and will not back down.  Dr. Messner agreed that he 
should be on a home exercise program with this equipment and that the claimant would 
prefer to use this equipment at home as well.  Dr. McCrary concluded that the request 
for eight additional physical therapy sessions for the left knee was not medically 
necessary and outside the Colorado medical treatment guidelines.  He noted that 
claimant was two and one-half years post-surgery on the left knee and that the left leg 
pain apparently was due to the low back.  On February 15, 2012, Nurse Dizon mailed 
Dr. Messner, Spectrum Rehabilitation, and claimant the insurer’s denial of authorization. 

 
15. The record evidence does not demonstrate that the insurer received a 

“completed request” for prior authorization of the additional lumbar and left knee 
physical therapy recommended by Dr. Messner in his office note of January 6, 2012.  
The record evidence does not demonstrate what precisely was received by the insurer 
on January 6.  If the January 6 document, whatever it was, was a completed request, 



 

 

the January 9, 2012, denial of the lumbar therapy was timely, but the February 15, 
2012, denial was untimely.  The trier-of-fact cannot determine that Dr. Messner provided 
a completed request. 

 
16. On March 2, 2012, Dr. Messner issued a prescription on a form from 

Spectrum Rehabilitation, indicating that claimant should have therapeutic exercise and 
aquatic physical therapy two times per week for eight weeks.  On March 6, 2012, 
claimant’s attorney faxed the one-page form to the adjuster.  Dr. Tsourmas reviewed the 
request, which included only the single page.  Dr. Tsourmas noted that claimant had 
already received considerable therapy and he noted the lack of explanation for why a 
home-based program for the low back and quadriceps would not suffice at this point in 
claimant’s treatment.  On March 15, 2012, Nurse Santos notified Dr. Messner, 
Spectrum Rehabilitation, and claimant’s attorney that the request had been denied. 

 
17. The March 6, 2012, request for eight more weeks of therapy was not a 

completed request.  It provided no discussion of the medical necessity for the treatment 
and provided no citation to the appropriate medical treatment guideline.  The denial was 
timely made on the seventh business day after the request. 

 
18. On March 23, 2012, Dr. Kleiner issued a prescription for a gym 

membership for 18 months.  Dr. Kleiner also wrote to the insurer to explain that he 
recommended that claimant have the gym membership to build up the strength of his 
foot and leg.  On March 30, 2012, Dr. Messner issued a prescription for “gym set 
up/fitness center” one time per week for four weeks.  On April 3, 2012, the insurer paid 
for a two-year gym membership for claimant at 24 Hour Fitness. 

 
19. On May 1, 2012, Dr. Messner reexamined claimant, who reported no 

change in his symptoms.  Dr. Messner diagnosed left knee pes bursitis and sacroiliitis.  
He recommended supervised physical therapy two times per week for four weeks for 
the lumbar spine.  He then recommended a health club membership for 12 months 
because it will be more cost effective than continued supervised physical therapy.  Dr. 
Messner recommended supervised physical therapy two times per week for eight weeks 
for the left knee.  Dr. Messner noted that claimant uses an exercise bike for 30 minutes 
per day and uses a treadmill daily.  Claimant wanted to get home equipment to do his 
own therapy.  Claimant reported that he gave the insurer a list of home therapy 
equipment, but the insurer did not approve it.  Claimant reported that he was using his 
gym membership four times per week and was progressing.  Dr. Messner stated that 
claimant would benefit from a trainer to teach and monitor his progress and proper use 
of the machines and to tailor a workout program so that claimant’s progress does not 
decline.   

 
20. On May 1, 2012, Dr. Messner provided claimant with a prescription form 

for a gym trainer for “gym instruction for workout program 2x wk. x 6 wks with 
progression of workouts as tolerated.”  On May 11, 2012, the insurer received Dr. 
Messner’s prescription slip for the trainer.  The slip had no attached documentation.  Dr. 
Moshe Lewis reviewed the request for the insurer and left voice mail messages for Dr. 



 

 

Messner, but was unable to talk to him.  Dr. Lewis recommended denial of the request 
and noted that the Colorado Medical Treatment Guidelines do not address this service 
and that it is not a medical treatment.  Dr. Lewis noted that gym memberships are not 
usually recommended unless a documented home exercise program has not been 
effective and there is a need for equipment.  Dr. Lewis noted that a gym trainer is not a 
trained medical professional and supervision by the trainer is not medical treatment.  
The record evidence did not establish that Dr. Lewis reviewed the May 1, 2012, office 
note from Dr. Messner.  On May 29, 2012, Nurse Burce mailed to Dr. Messner and 
claimant’s attorney a denial of the request. 

 
21. Ms. Shearer admitted that the insurer received Dr. Messner’s May 1, 

2012, office note on May 11, 2012, the same date that the insurer received the May 1 
prescription form.  Ms. Shearer admitted that no additional documentation was needed 
besides the prescription form and the office note to support the request for prior 
authorization of the gym trainer.  This was a completed request for prior authorization 
on May 11, 2012.  The mere fact that the two documents arrived at the insurer’s office 
separately on the same day does not change the fact that the insurer had all of the 
necessary information to consider the request on that date.  The May 29, 2012, denial 
of the request was not timely.  Consequently, the gym trainer is deemed reasonably 
necessary medical treatment pursuant to rule.   

 
22. On September 19, 2012, Dr. Messner issued a prescription slip for a 

“Sleep Comfort Bed or equivalent.”  Dr. Messner’s office faxed the prescription slip to 
the insurer on September 21, 2012, but attached no supporting documentation.  
Claimant admitted that this was not a completed request for prior authorization.  Dr. 
McCrary reviewed the request and recommended denial, noting that there was no 
documentation of medical necessity for a specialized bed or any documentation that it 
would result in long-term benefit.  On October 3, 2012, Nurse Orlina sent Dr. Messner 
and claimant’s attorney a denial of the request.  The denial noted that the limited 
medical literature showed that waterbeds and body contour foam mattresses had a 
slight impact on back pain and that persons using firm mattresses in the study reported 
higher frequency of increased back pain.   
 

23. On September 19, 2012, Dr. Messner also issued a prescription slip for 
Physiotherapy Associates to provide aquatic therapy and “balance/proprioceptive 
training.”  The insurer received the request on September 21, 2012, with no supporting 
documentation.  Dr. McCrary reviewed this request in conjunction with the request for 
the bed.  Dr. McCrary noted that extensive formal therapy has already been provided 
and that claimant has transitioned to a home exercise program and could do so again 
with only a few sessions of training.  The October 3, 2012, denial included this request 
for additional physical therapy.  

 
24. On November 28, 2012, claimant filed his application for hearing on the 

issues of medical benefits, provision of a TENS unit prescribed by Dr. Kleiner, a bed 
prescribed by Dr. Messner, injections prescribed by Dr. Messner, a personal trainer 
prescribed by Dr. Messner, physical therapy prescribed by Dr. Messner, and penalties 



 

 

for “Violation of Rule 16 regarding medical denials for preauthorization with completed 
request.”  On December 7, 2012, claimant filed an amended application for hearing, 
which added the issue of chiropractic care by Dr. Abercrombie, as prescribed by Dr. 
Messner.  Hearing was set and subsequently continued.  Respondents then filed a 
response to the application, raising the issues of failure to state specific grounds for a 
penalty pursuant to section 8-43-304(4), C.R.S. 

 
25. On December 18, 2012, Dr. Messner reexamined claimant, who reported 

that he had increased burning sensation in his foot and was only able to sleep a few 
hours at one time due to the pain.  Dr. Messner again diagnosed left knee pes bursitis 
and sacroiliitis.  He again recommended a health club membership for 12 months and 
supervised physical therapy two times per week for four weeks for the lumbar spine and 
two times per week for eight weeks for the left knee.   

 
26. On December 18, 2012, Dr. Messner issued another prescription slip for a 

gym trainer with no supporting documentation attached.  The insurer received the 
prescription slip on December 18, 2012, when it was forwarded by claimant’s attorney.  
Dr. Moshe Lewis spoke with Dr. Messner on December 21, 2012.  Dr. Messner 
explained that claimant is motivated, but tends to “overdo it” at the gym, thus the need 
for instruction.  Dr. Lewis concluded that there was no medical necessity of a gym 
trainer.  On December 21, 2012, Nurse Orlina sent Dr. Messner and claimant’s attorney 
a denial of the request.   

 
27. On December 18, 2012, Dr. Messner also issued another prescription slip 

for Spectrum Rehabilitation for aquatic therapy and for therapeutic exercise, including 
home exercise instruction and gym set up.  

 
28. On December 20, 2012, Dr. Kleiner reexamined claimant, who reported 

severe low back pain for several weeks.  Dr. Kleiner found no pain over the SI joints.  
Dr. Kleiner referred claimant for x-rays.  Dr. Kleiner also recommended that claimant 
have a course of massage therapy, deep heat, ultrasound, and gentle traction for his 
back.  On December 20, 2012, Dr. Kleiner also issued a prescription slip for lumbar 
traction, massage therapy, moist heat, and ultrasound therapy two times per week for 
four weeks.   

 
29. On December 20, 2012, Nurse Felizardo notified Dr. Messner and 

claimant’s attorney that the request for aquatic therapy had been approved for eight 
visits for the low back.  Apparently, the insurer was reconsidering its earlier denial of 
aquatic therapy. 

 
30. Claimant’s attorney faxed to the insurer the December 18 prescription by 

Dr. Messner and the December 20 prescription by Dr. Kleiner.  The insurer received 
these requests on January 2, 2013.  On January 7, 2013, the insurer received Dr. 
Kleiner’s December 20, 2012, office note.  Ms. Shearer admitted that Dr. Kleiner’s 
request complied with WCRP 16.  The UR department approved massage therapy.  Dr. 
Moshe Lewis reviewed the request for additional physical therapy and recommended 



 

 

denial.  On January 9, 2013, Nurse Padua sent Dr. Kleiner and claimant’s attorney a 
denial of the request for authorization of additional physical therapy because it was 
outside the medical treatment guidelines and there was no expectation that claimant 
would have additional functional recovery.  The denial letter noted that no description 
had been provided about how an independent program had failed to address residual 
deficits.  Claimant now concedes that the issue of authorization of the therapy is moot 
because of his surgery, which was scheduled for April 9, 2013.  

 
31. On December 5, 2012, Dr. Malinky examined claimant and recommended 

left L5 and S1 ESIs.  Dr. Malinky requested prior authorization.   
 
32. On January 9, 2013, Dr. Griffis performed an independent medical 

examination for respondents.  Dr. Griffis diagnosed L4-5 and L5-S1 disc herniations 
with chronic severe radiating left hip and leg pain.  He recommended ESIs by Dr. 
Malinky, which the insurer approved.  Dr. Griffis recommended a repeat lumbar 
magnetic resonance image (“MRI”) with contrast.  Dr. Griffis recommended 
consideration of a dorsal column stimulator or at least oral pain medications. 

 
33. On January 10, 2013, Dr. Malinky administered the ESIs.  Claimant 

reported nine days of temporary relief of symptoms from the ESI, followed by return of 
symptoms.  Dr. Malinky repeated the ESIs.  Dr. Messner then referred claimant to Dr. 
Brown, a surgeon.  Dr. Brown obtained a repeat MRI and then scheduled claimant for 
surgery on April 9, 2013.   

 
34. Claimant testified that he wanted an “adjustable” bed because he is 

unable to sleep and anticipates that he will be in bed after his surgery. 
 
35. Claimant has failed to prove by a preponderance of the evidence that a 

“Sleep Comfort” or similar bed is reasonably necessary to cure or relieve the effects of 
his admitted work injury.  Claimant has failed to prove by a preponderance of the 
evidence that additional physical therapy, massage therapy, moist heat, ultrasound, and 
gentle traction for his low back are reasonably necessary to cure or relieve the effects of 
his admitted work injury.  Frankly, all of these preexisting prescriptions and 
recommendations are moot based upon the admission that claimant is undergoing 
lumbar spine surgery.  After claimant recovers from the surgery, he may or may not 
need additional conservative therapy modalities or something to assist with sleep.  The 
abbreviated recommendations by Dr. Messner or even Dr. Kleiner at various points over 
the past year do not demonstrate the current reasonable necessity of the treatment.  It 
is utter folly to order lumbar traction or any other therapy modalities on a patient having 
an unspecified lumbar spine surgery.  Similarly, claimant has produced no medical 
evidence to address the reasonable necessity of a bed.  The insurer’s denial noted the 
lack of any significant medical literature about the efficacy of a prescription bed. 
 

36. In this claim, with multiple alleged requests for prior authorization pursuant 
to WCRP 16, claimant has failed to satisfy the statutory requirement to state the penalty 
claim with specificity on the application for hearing.     



 

 

 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant conceded that 
Dr. Messner’s prescription for an adjustable bed was not a “completed request” for prior 
authorization.  Claimant argues that the personal trainer, Dr. Messner’s prescription for 
additional physical therapy, and Dr. Kleiner’s prescription for additional physical therapy 
and for massage therapy were completed requests for prior authorization, pursuant to 
WCRP 16.  Respondents argue that the application for hearing did not indicate that Dr. 
Kleiner’s prescription was an issue for hearing.  There is no requirement that medical 
benefits be pled with any particular specificity in the application for hearing.  The 
pleading for physical therapy was sufficient to place the insurer on inquiry notice 
concerning the specific medical benefits at issue.  Respondents did not request any 
continuance of the hearing to address the issue of Dr. Kleiner’s prescription.   
 

2. WCRP 16 was promulgated by the Director of the Division of Workers’ 
Compensation to administer the medical fee schedule.  The Rule has recently been 
amended, which changed the lettering of the subsections.  WCRP 16-9 (B) provides: 

       Prior authorization for payment shall be requested by the provider when: 

(1)        A prescribed service exceeds the recommended limitations set 
forth in the medical treatment guidelines; 

(2)        The medical treatment guidelines otherwise require prior 
authorization for that specific service; 

(3)        A prescribed service is identified within the medical fee schedule 
as requiring prior authorization for payment; or 

(4)       A prescribed service is not identified in the fee schedule as 
referenced in Rule 16-6(C). 

If the insurer fails to respond to a completed request for pre-authorization within 7 
business days is deemed to be authorization for payment for the requested treatment 
unless an application for hearing is filed within that time period.  WCRP 16-10(E).   The 
purpose of WCRP 16-9 is to facilitate a determination of the reasonableness of 
treatment in advance of the treatment.  Bray v. Hayden School District RE-1, W.C. No. 
4-418-310 (April 11, 2000).  As a result, when properly followed, the rule offers a type of 
“safe harbor” protection to the treatment provider to ensure payment by the insurer.  In 
the absence of pre-authorization, a treatment provider has no such assurance.  The 
provider might ultimately obtain payment or might not obtain payment.    
 
 3. WCRP 16-9(F) provides: 



 

 

 To complete a prior authorization request, the provider shall concurrently 
explain the reasonableness and the medical necessity of the services 
requested, and shall provide relevant supporting medical documentation. 
Supporting medical documentation is defined as documents used in the 
provider’s decision-making process to substantiate the need for the 
requested service or procedure. 

(1) When the indicators of the Medical Treatment Guidelines are 
met, no prior authorization is required. If the provider requests prior 
authorization for payment the following documentation is 
recommended: 

(a) An adequate definition or description of the nature, 
extent, and necessity for the procedure; 

(b) Identify the appropriate Medical Treatment Guideline 
application to the requested service; 

(c) Document that the indicators in the guidelines have been 
met; and 

(d) Final diagnosis. 

(2) When the service/procedure does not fall within the Medical 
Treatment Guidelines and/or past treatment failed functional goals 
or if the requested procedure is not identified in the Medical Fee 
Schedule or does not have an established value under the Medical 
Fee Schedule, such as any unlisted procedure/service with a BR 
value or an RNE value listed in the RVP© authorization requests 
may be made using the “Authorized Treating Provider’s Request for 
Prior Authorization” (Form WC 188). 

As found, claimant has proven by a preponderance of the evidence that the insurer 
failed to make a timely denial of a completed request for a gym trainer.  Consequently, 
the reasonable necessity of the gym trainer is established by rule.  Nevertheless, as 
found, the subsequently scheduled lumbar surgery on April 9, 2013, makes this 
determination extraordinarily tentative.  The parties have not addressed whether the 
authorized providers still recommend a gym trainer at the current time.  As found, 
claimant has failed to prove by a preponderance of the evidence that the insurer failed 
to make a timely denial of a completed request for additional physical therapy as 
prescribed by Dr. Messner on January 6, March 2, September 19, and December 18, 
2012.  As found, claimant has failed to prove by a preponderance of the evidence that 
the insurer failed to make a timely denial of a completed request for additional physical 
therapy as prescribed by Dr. Kleiner on December 20, 2012.  As found, claimant now 
concedes that the issue of authorization of the therapy is moot because of his surgery, 
which was scheduled for April 9, 2013.  
 



 

 

4. Claimant must prove that an injury directly and proximately caused the 
condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  Claimant 
must prove entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, 
claimant has failed to prove by a preponderance of the evidence that a “Sleep Comfort” 
or similar bed is reasonably necessary to cure or relieve the effects of his admitted work 
injury.  As found, claimant has failed to prove by a preponderance of the evidence that 
additional physical therapy, massage therapy, moist heat, ultrasound, and gentle 
traction for his low back are reasonably necessary to cure or relieve the effects of his 
admitted work injury.   
 

5. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. due to 
respondents’ alleged “Violation of Rule 16 regarding medical denials for 
preauthorization with completed request.”  Claimant’s application and amended 
application for hearing provided no further specificity for the penalty allegation.  
Respondents correctly note that section 8-43-304(4), C.R.S., requires the application for 
hearing to state the specific grounds on which the penalty is asserted.  The OAC 
application form requires, “Describe with specificity the grounds on which a penalty is 
asserted, including the order, rule or section of the statute allegedly violated, and the 
dates on which you claim the violation began and ended.”  In this claim, with multiple 
alleged requests for prior authorization pursuant to WCRP 16, claimant has failed to 
satisfy the statutory requirement to state the penalty claim with specificity.  At hearing 
and in his post-hearing written argument, claimant made clear for the first time that his 
principal allegation was that the insurer had violated WCRP 16-9(E) by failing to provide 
an initial notice to Dr. Messner about the procedures in WCRP 16 for obtaining prior 
authorization of payment.  Consequently, claimant’s claim for penalties pursuant to 
section 8-43-304(1), C.R.S., must be denied without prejudice due to the failure to 
comply with section 8-43-304(4), C.R.S.  
 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for a gym trainer for instruction for claimant’s 
workout program two times per week for six weeks with progression of workouts as 
tolerated, provided that claimant’s authorized treating physicians still recommend such 
treatment following claimant’s scheduled April 9, 2013, lumbar surgery by Dr. Brown. 

2. Claimant’s claim for a “Sleep Comfort” or similar bed, additional physical 
therapy, massage therapy, moist heat, ultrasound, and gentle traction for his low back is 
denied and dismissed. 



 

 

3. Claimant’s claim for penalties pursuant to section 8-43-304(1), C.R.S., is 
denied without prejudice. 

4. All matters not determined herein are reserved for future determination 
after hearing. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 8, 2013    

Error! Reference source not found. 
Office of Administrative Courts 
 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

Did claimant prove by a preponderance of the evidence that his lumbar spinal 
fusion is reasonable, necessary and related to either of his work injuries? 

FINDINGS OF FACT 

1. The claimant has an extensive history of back pain and treatment that 
preexisted the June 16, 2011 date of injury.  That history includes the following: 

• January 4, 2001: the claimant indicates chronic back pain.  

• February 8, 2001: VA notes indicate chronic back pain which continues to 
cause great pain with ambulation when getting up from chair.  Takes 
Tramadol when needed.   



 

 

• May 10, 2001: the claimant was seen at the VA as his biggest concern is 
that he has chronic back pain and is concerned about drug interactions.   

• January 2, 2002: VA notes indicate that the claimant was complaining of 
severe back pain.  Patient reported that he has increased back pain over 
one month.  He has been going to private MD and was given Morphine 
which does nothing for him.  Reports he has tried heat and ice.  He does 
no exercises.  The last x-rays were done in ‘88 while in the service.  He 
would like or an MRI.  States he has numbness in his legs.  No bowel or 
bladder involvement but “can hardly walk today”.  The practitioner noted 
that the back was difficult to palpate the lumbar spine as the claimant had 
pain all over.  The practitioner noted gate with limp and unsteadiness.  He 
was diagnosed with an acute back strain, given a physical therapy consult, 
medication and a request for x-rays.   

• January 14, 2002: the patient presented to the VA with exacerbation of 
low back pain which began two months ago.  Patient reported he was in 
the shower and his cat came into the shower.  As he reached down to pick 
up the cat and put him out of the shower when he slipped and fell and felt 
a pull in his right lower back.  Patient reported an MRI done per order of 
his civilian doctor.  Patient reported that at L4-5 there was no disc and 
bone spurs.  The patient has been given Morphine for the pain but he is 
unable to sleep at night.  Patient rates pain as 8 to 10 without the 
medication, 5 to 10 with the medicine.  The claimant was prescribed 
medication and physical therapy.   

• January 22, 2002: the claimant was seen for physical therapy at the VA.  
The claimant was prescribed a tens unit for his low back.   

• January 29, 2002: the claimant reported “I can’t believe what a lifesaver 
that tens unit is”.  Note indicated that the MRI report reveals moderate 
degenerative disc of the L5-S1 and L4-5 with impingement at L5.  
Additional therapy was prescribed.   

• February 5, 2002: the claimant reports that he still has back pain all the 
time but it is definitely not as strong. 

• The claimant had MRI done at Parkview Medical Center on June 17, 
2004.  The findings concluded disc space narrowing is present at L3-4 and 
L4-5 consistent with degenerative disc disease.  L1-2 reveals no 
significant abnormality, L2-3 there is central disc protrusion effacing the 
anterior thecal sack consistent with small disc herniation.  Mild bilateral 
foraminal encroachment is noted at L2-3.  At L3-4 there is central and right 
paramedian protrusion in the intervertebral disc consistent with disc 
herniation.  This causes effacement of the thecal sac and encroachment 
on the right neuroforaminal at L3-4.  At L4-5 there is central protrusion in 
the intervertebral disc causing a central and right paramedian 



 

 

encroachment on the thecal sac at the L4-5 level.  Encroachment on the 
neuroforaminal bilaterally, right greater than left, is noted.  At L5-S1 there 
is marked hypertrophic change protruding from the left posterior elements 
and apophyseal joint at the L4-5 level.  This causes significant 
encroachment of the left neuroforamen at L5-S1.  The impression was 
encroachment on the spinal canal at L2-3 and to some extent to L3-4, L4-
5 and L5-S1.  Encroachment on the neuroforaminal is present at L3-4, L4-
5 and L5-S1 bilaterally, right greater than left.   

• July 21, 2006: the claimant indicated he injured his low back in the service 
and has some continued low back pain but does not like taking meds for it.   

• August 15, 2007: the claimant reports still does not like taking meds for 
back pain, the stretches in the A.M. that get him going. 

• October 9, 2008: the claimant is again seen at the VA where he continues 
to take Tramadol. 

• The claimant is seen on January 29, 2010 at the VA where medical 
information indicates he has chronic low back pain.   

• Notes from the VA on March 9, 2011 indicate the claimant takes 
Tramadol, one tablet by mouth four times a day as needed for pain.  
Tramadol was prescribed for back pain.  (Respondent’s Exhibit I and 
Respondent’s Exhibit J.) 

2. On June 16, 2011, the claimant was an employee of the respondent. 

3. On June 16, 2011, the claimant fell off a tower that was three feet tall, on 
to the concrete.  He tried to grab the rail with his right arm and fell on his right side.  He 
hit his head, right shoulder, arm, elbow, hip, knee and neck.   

4. X-rays were done at St. Thomas More Hospital of the claimant’s right 
wrist, right shoulder, and right elbow.  CT scans of the head and cervical spine were 
also done.   

5. On June 20, 2011, the claimant completed a pain diagram at CCOM 
indicating pain in his head, right shoulder, right hip, right knee and neck.  There was no 
pain indicated on the claimant’s lumbar spine.    

6. Physician Assistant Quackenbush examined the claimant on June 20, 
2011.  He dictated a three page note.  The note specifically indicated that the claimant 
was complaining of severe pain in his right shoulder and his right ribs hurt when he 
breathes.  There was no tenderness of the hand and wrist and the claimant had tingling 
of the second, third and fourth digits of the right hand which is resolved.  The claimant 
also reported having right hip pain since the injury.  The patient stated “I have a bad hip 
anyway” from remote hip injury.  Physician Assistant Quackenbush specifically noted no 



 

 

tenderness of the lower back.  The physical exam showed no tenderness of the lumbar 
or thoracic spine with palpation.  Physician Assistant Quackenbush reported tenderness 
and reproducible pain with palpation over the right SI joint.   

7. The claimant was diagnosed with a right shoulder injury, right SI joint 
dysfunction, right elbow contusion, right torticollis, right lateral rib dysfunction/contusion 
and right hip pain.   

8. The claimant completed a pain diagram on June 22, 2011 which 
documented pain in the right shoulder and front side of right hip.  No pain was indicated 
on the claimant’s lumbar spine or buttocks.   

9. Physician Assistant Quakenbush’s note of June 22, 2011, indicated that 
the patient states his right hip symptoms are improving.   

10. The claimant completed a pain diagram on June 28, 2011.  At that time, 
the only pain he indicated was in his right shoulder.   

11. Pain diagrams on July 7, 2011, July 14, 2011, July 22, 2011, August 4, 
2011, August 10, 2011, August 15, 2011, August 25, 2011 and September 22, 2011, all 
show pain in the right shoulder only.  There are no markings concerning pain in the right 
hip, lumbar spine or buttocks.   

12. The claimant’s diagnoses continued to be sacroiliac dysfunction, 
sprain/strain cervical, pain chest wall and right shoulder and rotator cuff tear.   

13. The claimant saw Dr. David Weinstein on July 8, 2011.  At that time, the 
claimant reported moderate constant ache in the anterior aspect of his right shoulder, 
pain in his neck and intermittent numbness and tingling diffusely in his hand.  Dr. 
Weinstein indicated that the claimant’s past medical history was notable for 
hypertension, coronary artery disease and PTSD.  A 13 point review of systems was 
performed and is unremarkable except for the above muscular skeletal complaints.   

14. The claimant began physical therapy on November 7, 2011 at St. Thomas 
More Hospital.  Treatment was approved for SI dysfunction and right upper traps pain.  
The physical therapist noted that there was no right SI joint pain after manual therapy.   

15. The claimant had additional physical therapy on November 9, 2011 and 
reported that his hip is feeling better.  The physical therapist noted range of motion of 
the right hip and provided home exercises for the claimant’s right hip.  The assessment 
also indicated that patient presents with weak hip muscles and tight hip internal rotation.   

16. Physical therapy note of November 14, 2011 indicated manual therapy to 
the right hip, hip adduction isometrics, prone hip extension, hip prone ER and IR.  The 
physical therapist assessment indicated “continues to need increased hip 
strengthening”.   



 

 

17. On November 18, 2011, the claimant reported that he was going back to 
his chair and slipped and fell.  He reported pain in the right shoulder.   

18. The claimant went to CCOM on November 18, 2011.  The claimant told 
CCOM that he had chronic right hip problems.  Pain diagram from October 18, 2011 
indicated pain in the right shoulder only.   

19. Physical examination on November 18, 2011 showed no tenderness of the 
neck or spine with palpation.  The claimant was diagnosed with minor posterior head 
trauma and acute chronic right shoulder pain/injury.   

20. The claimant was seen at CCOM on November 21, 2011.  The chief 
complaint was right shoulder pain and right SI dysfunction.  It was noted that the 
claimant had been in physical therapy that morning and the right SI was adjusted with 
decreased pain.   

21. The claimant saw Dr. Nanes on December 1, 2011.  Dr. Nanes indicated 
the claimant is in for follow up on his right shoulder and right hip injury.  Dr. Nanes 
indicated that the pain diagram showed that the claimant’s pain was in the right 
shoulder and much less so in the right hip.  Dr. Nanes noted good range of motion of 
the right hip.  Dr. Nanes’ assessment was right hip contusion like injury that seems to be 
coming along.   

22. Pain diagrams on November 21, 2011 do not indicate any numbness 
going down the legs or from buttocks.  There is no indication of numbness going down 
the legs.   

23. The claimant was seen by CCOM on February 8, 2012.  The note 
indicated the claimant was being seen for two injuries, one to his right shoulder and the 
other to his right hip.  The claimant was seen on February 8, 2012 for pain in his right 
hip.   

24. The claimant saw Dr. Alex Romero on February 14, 2012.  At that time the 
claimant indicated that he had never received treatment for his hip and noted that it was 
progressively worsening.  Dr. Romero noted that the MRI of the right hip was reviewed 
and demonstrates mild trochanteric bursitis and his impression was right hip sacroiliac 
dysfunction.  Dr. Romero recommended physical therapy and possible chiropractic 
manipulation.   

25. The claimant went to CCOM on February 17, 2012 and reported pain with 
regard to his right hip and lower back.  The patient described radicular pain, right lateral 
leg to the knee.  This is the first notation of lower back pain in the records.   

26. Dr. Nanes authored a note of March 27, 2012 indicating that it was his 
opinion that the claimant has an aggravation type injury to the right hip and it may really 
be an aggravation of the right SI joint.  Dr. Nanes thought the best way to determine the 
source of the pain would be a referral to a physiatrist.   



 

 

27. On March 29, 2012, Dr. Nanes indicated “that it was very confusing as to 
what his situation is and he did not know if he has a lesion in the right hip as well as a 
lesion in the right SI joint.   

28. On April 24, 2012, Dr. Nanes indicated that the claimant drew pain in the 
right shoulder, right hip and right lumbar spine.  Dr. Nanes noted that the patient’s right 
hip exam shows extreme pain and limited range of motion and tenderness over the right 
greater trochanter.  Dr. Nanes reviewed the lumbar MRI study that shows extensive 
osteoarthritis but nothing acute.  Dr. Nanes gave the claimant a hip injection.   

29. The claimant returned to Dr. Nanes on April 26, 2012 and at that time 
reported that his right hip is doing much better but continued to have severe low back 
pain.  Dr. Nanes reported that the claimant’s right bursitis is much better.   

30. On May 8, 2012, Dr. Nanes placed the claimant at maximum medical 
improvement (MMI) for the June 16, 2011 injury.  Dr. Nanes diagnosis of the June 16, 
2011 injury was right shoulder rotator cuff tear with arthroscopic surgery.   

31. Dr. Nanes did not diagnose the claimant with a hip injury or lumbar injury 
for the June 16, 2011 injury. 

32. On May 10, 2012, Dr. Nanes saw the claimant for the November 18, 2011 
injury.  Dr. Nanes’ assessment was ongoing lumbar degenerative disc disease with also 
a possibility of right hip strain.   

33. An MRI done on June 15, 2012 showed severe multilevel degenerative 
disc and facet disease throughout the lumbar spine.  At L4-5 the MRI showed moderate 
central canal stenosis and severe right and moderate left foraminal stenosis are present 
secondary to a diffuse disc bulge and mild bilateral degenerative facet disease.  L5-S1 
showed severe central canal stenosis and severe left and moderate right foraminal 
stenosis are present secondary to bulging of the posterior disc margin and severe 
bilateral degenerative facet disease.   

34. The MRI done on April 19, 2012 showed multilevel degenerative changes 
of the lumbosacral spine.  L4-5 the MRI showed moderate sized broad based disc 
bulge, thickening of the ligamentum flavum as well as degenerative facet hypertrophy.  
There is severe narrowing of the right neural foramen and a left neuro foramen.  At L5-
S1 there is a broad based disc bulge.  This is moderate in size.  There is moderate 
narrowing of the overall spinal canal at this level.  Thickening of the ligamentum flavum 
as well as degenerative hypertrophy are present.  There is mild right and moderate to 
severe left neural foramen narrowing at this level.   

35. On July 23, 2012, Dr. James Bee indicated that the claimant had multi-
level degenerative change, facet arthrosis, spinal stenosis as well as other conditions. 

36. Dr. Bee noted that a multi-level decompression infusion would be 
necessitated in order to address all of the pathology on his x-rays and MRIs.  Dr. Bee 
noted that however, even with heroic surgery, there is a significant chance he will not 



 

 

have complete return of function.  Dr. Bee made no comment as to the causation of the 
claimant’s lumbar condition.  Dr. Bee did not discuss nor mention the claimant’s back 
condition that preexisted June 16, 2011. 

37. Dr. Nanes testified by deposition on November 13, 2012.  Dr. Nanes’ 
testimony indicated the following: 

• The claimant was diagnosed with right sacroiliac joint injury relative to the 
incident of June 16, 2011.   

• The SI joint is just below the back and it’s more in the buttock area.   

• Dr. Nanes indicated that shortly after the incident on June 16, 2011, the 
right hip pain disappeared. 

• Dr. Nanes indicated on November 18, 2011 there was no reference to low 
back pain. 

• Following the November 18, 2011 injury, Dr. Nanes indicated there was no 
mention of lower extremity numbness, weakness or pain. 

• Dr. Nanes indicated that the claimant’s pain diagram showed more right 
hip and right buttock pain as opposed to lower back pain.   

• Dr. Nanes indicated that Dr. Ross saw the claimant on April 12, 2012 and 
it was his opinion that the claimant possibly had two areas of pain, one 
from the sacroiliac joint and one suggestive of an L4 radiculopathy.  Dr. 
Nanes agreed that the MRI shows L5 nerve root impingement.  Dr. Nanes 
indicated he would defer to the neurosurgeons regarding recommendation 
for a four level lumbar fusion. 

• Dr. Nanes indicated when asked about what caused the need for the four 
level fusion that he was “confused and he really did not know”.  Dr. Nanes 
indicated that the ongoing degeneration finally just pinched off the nerve 
roots.  Dr. Nanes indicated he would have to defer to Dr. Ross or Dr. Bee 
as it was “above my pay grade because of the complexity of his condition”.   

• Dr. Nanes agreed with Dr. Rauzzino indicating that the pain generator has 
not been clearly defined in this case.   

• Dr. Nanes feels that the claimant’s pain generator is being generated by 
the degenerative arthritis of the claimant’s spine at the L4-5 and the L5-S1 
levels.  Dr. Nanes did not express an opinion based on reasonable 
medical probability as to the cause of the claimant’s lumbar symptoms. 

• Dr. Nanes considers the sacroiliac condition a hip problem.  Dr. Nanes 
indicated that the claimant did not develop the foot drop until much later in 



 

 

the case.  The claimant did not report back pain to Dr. Nanes or anyone at 
CCOM until February 17, 2012.   

• Dr. Nanes indicates that there is compelling argument that the claimant’s 
lumbar symptoms were from ongoing severe chronic degeneration of his 
lumbar spine. 

• Dr. Nanes indicated that the claimant would have to quit smoking to even 
consider a lumbar surgery.  Dr. Nanes indicates that SI joint and lumbar 
disc disease, are two different diagnoses. 

• Dr. Nanes indicates that the claimant has degenerative changes 
throughout his entire spine, both cervical and lumbar.  Dr. Nanes indicated 
that in June of 2011, the claimant was simply having pain in his right hip 
and right sacroiliac area.  Dr. Nanes differentiates between the SI joint and 
the low back.  Dr. Nanes indicates that the right leg symptoms did not 
develop until much later.   

38. Dr. Michael Rauzzino authored a report dated October 31, 2012.  Dr. 
Rauzzino credibly concluded that the patient’s current complaints of back and leg pain 
are markedly different from what was encountered initially on June 16, 2011.  Dr. 
Rauzzino noted there were reports of hip pain that the claimant noted initially but 
resolved and then reappeared.  Dr. Rauzzino noted that the claimant did not develop 
the foot drop until approximately June of 2012.  Dr. Rauzzino credibly testified that the 
findings of the lumbar spine MRI, suggest no acute injury.  The claimant has severe 
chronic degenerative changes of the lumbar spine.  Dr. Rauzzino testified that to a 
reasonable degree of medical certainty that any ongoing back and leg symptoms he 
developed in the spring of 2012 are a progression of his chronic underlying disease and 
are not the result of the minor fall he sustained in June of 2011.   

39. The claimant indicated to Dr. Rauzzino that when asked if he had previous 
problems with his lumbar spine that he said no.  The claimant did not provide Dr. 
Rauzzino with any indication that he had prior treatment to his lumbar spine.   

40. Dr. Rauzzino credibly testified that review of the 2004 MRI indicates that 
the claimant had significant back trouble prior to 2011.  Dr. Rauzzino indicated that the 
findings that were present on the 2004 MRI progressed over time.   

41. Dr. Rauzzino credibly testified that the mechanisms of injury on June 16, 
2011 and November 18, 2011 were not consistent with causing trauma to the claimant’s 
lumbar spine.   

42. Dr. Rauzzino indicates that the pain generator has not been adequately 
identified; the claimant smokes and has vascular disease which are contraindications 
for spinal fusion pursuant to the medical treatment guidelines.  Dr. Rauzzino also 
credibly testified that when he examined the claimant in October of 2012, that his foot 
drop had resolved. 



 

 

43. The ALJ finds that the claimant has failed to establish that it is more likely 
than not that his need for surgery is reasonable or related to his industrial injuries of 
June 16, 2011 or November 18, 2011.  The ALJ makes no finding concerning the 
necessity of the surgery. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Section 
8-40-101, C.R.S. (2007), et seq., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S.  

2. The respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The claimant must prove 
entitlement to benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  As found, the claimant has failed to prove by a 
preponderance of the evidence that the requested surgery is reasonable to cure or 
relieve the claimant from the effects of his injury or related to the admitted work injury. 

3. The claimant has failed to prove by a preponderance of the evidence that 
the requested lumbar spine surgery is related to the admitted work injury.  The ALJ is 
persuaded by the findings and opinions of Dr. Rauzzino, which are credible and 
supported by the evidence in the case. Specifically, the ALJ concludes based upon the 
totality of the evidence that the claimant’s lumbar spine abnormality, and the need for 
treatment for any injury to the lumbar spine, is not causally related to the admitted work 
injuries. 

4. The respondent is liable for medical treatment that is reasonably 
necessary to cure and/or relieve an injured worker from the effects of the industrial 
injury.  § 8-42-101(1)(a), C.R.S.  An admission of liability does not amount to an 
admission that all subsequent medical treatment is causally related to the industrial 
injury or that all subsequent treatment is reasonably necessary.  Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Respondent retains the right 
to challenge the cause of the need for continuing treatment and the reasonable 
necessity of specific treatment.  Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 
2003).  The claimant must prove a causal nexus between the claimed disability and 
need for medical treatment and the work related injury.  Singleton v. Kenya Corp., 961 



 

 

P.2d 571 (Colo. App. 1998).  The question of whether the claimant has met the burden 
to establish the requisite causal connection and whether the medical treatment sought 
is reasonably necessary is one of fact for the ALJ.  City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Putnam v. Putnam & Associates, W.C. No. 4-120-307 (August 14, 2003). 

5. The Medical Treatment Guidelines are regarded as the accepted 
professional standards for care under the Workers’ Compensation Act.  Hernandez v. 
University of Colorado Hospital, W.C. No. 4-714-372 (January 11, 2008); see also Rook 
v. Industrial Claim Appeals Office, 111 P.3d 549 (Colo. App. 2005). 

6. Section 8–42–101(1)(a), C.R.S., confers liability on the respondents only 
for medical treatment which is reasonably necessary to cure or relieve the employee 
from the effects of the industrial injury.  See Atencio v. Quality Care, Inc., 791 P.2d 7 
(Colo.App.1990).  In the Matter of the Claim of John M. Merryfield, Claimant, W.C. No. 
3-970-775, 1992 WL 310074 (Colo. Ind. Cl. App. Off. Sept. 14, 1992); In the Matter of 
the Claim of Sandra McCracken, Claimant, W.C. No. 4-690-618, 2009 WL 4931329 
(Colo. Ind. Cl. App. Off. Dec. 15, 2009).  Dr. Rauzzino, and Colorado’s Medical 
Treatment Guidelines, indicate that for primary mechanical back pain, such as the 
claimant suffers, there is a poor success rate for fusion surgery when more than one 
disc is involved.  Thus, per the Medical Treatment Guidelines, the requested surgery is 
not likely to cure or relieve the claimant from the effects of the injury.  

7. Here the claimant failed to meet his burden of proving that the surgery, for 
which prior authorization has been requested by Dr. Bee, is reasonable.   

8. Colorado’s Medical Treatment Guidelines, Rule 17-2(A), W.C.R.P. 
provide:  All health care providers shall use the Medical Treatment Guidelines adopted 
by the Division. In spite of this direction, it is generally acknowledged that the Guidelines 
are not sacrosanct and may be deviated from under appropriate circumstances.  
Nonetheless, they carry great weight. 

9. Rule 17, Exhibit 1(4)(iii), W.C.R.P., provides, in relevant part, that 
indications for spinal fusion may include:  Primary mechanical back pain/functional 
spinal unit failure - multiple pain generators objectively involving two or more of the 
following: (a) internal disc disruption (poor success rate if more than one disc involved); 
(b) painful motion segment, as in annular tears; (c) disc resorption; (d) facet syndrome; 
and/or (e) ligamentous tear.   

10. Rule 17, Exhibit 1(4)(d), W.C.R.P., relating to pre-operative surgical 
indications for lumbar spine injuries, provides, in relevant part, that for consideration of a 
lumbar fusion, all of the following are required:  (a) all pain generators are adequately 
defined and treated; (b) all physical medicine and manual therapy interventions are 
completed; (c) x-ray, MRI, or CT/Discography demonstrate disc pathology or spinal 
instability; (d) spine pathology is limited to two levels; (e) psychosocial evaluation with 
confounding issues addressed; and (f) for any potential fusion surgery, it is 



 

 

recommended that the injured worker refrain from smoking for at least six weeks prior to 
surgery and during the period of fusion healing.   

11. The ALJ concludes that the claimant has failed to establish, by a 
preponderance of the evidence, that the surgery requested by Dr. Bee is reasonable or 
that it is related to the claimant’s industrial injury. 

 

ORDER 

 It is therefore ordered that: 

1. The claimant’s request for surgery as recommended by Dr. Bee is denied 
and dismissed. 

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: May 8, 2013  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ORDER ON REMAND 

ISSUES 

The sole issue as stated by the Industrial Claim Appeals Panel is to: 



 

 

[E]nter findings of fact concerning the provisions of §8-42-105(3)(c), 
C.R.S. and the effect of Mr. Mullen’s release of the claimant to regular 
duties as of January 11, 2012. 

 

FINDINGS OF FACT 

1. The ALJ incorporates the findings of fact from the original Order dated 
October 18, 2012. 

2. The ALJ infers that Mr. Mullen’s medical judgment on January 11, 2012 
was that the claimant should not be released to regular or modified duty. 

3. The ALJ finds that this creates an ambiguity as to whether or not Mr. 
Mullen’s release was genuine. 

4. The ALJ finds that the claimant has established that it is more likely than 
not that Mr. Mullen’s release was not genuine and thus is a nullity. 

5. The ALJ finds that the claimant has established that it is more likely than 
not that he is entitled to temporary total disability benefits beginning on April 5, 2012 
and continuing until terminated by operation of law. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.   

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

4. “Claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 



 

 

workers’ compensation case shall not be interpreted liberally in favor of either the rights 
of the injured worker or the rights of the employer, and a workers’ compensation case 
shall be decided on its merits.”  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 
P.2d 590, 592 (Colo. App.  1998) (“Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 
P.2d 915, 918 (Colo. App. 1993) (“The burden is on the claimant to prove his 
entitlement to benefits by a preponderance of the evidence.”).  Proof by a 
preponderance of the evidence requires claimant to establish that the existence of a 
contested fact is more probable than its nonexistence.  See Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002). 

5. To establish an entitlement to temporary disability benefits, a claimant 
must prove by a preponderance of the evidence that the industrial injury or disease 
caused a disability, that he left work as a result of the disability, that he was disabled for 
more than three regular work days and that he suffered an actual wage loss. § 8-42- 
103 (1) (b), C.R.S.; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  

6. Section 8-42-105(3)(c), C.R.S. provides: 

(3) Temporary total disability benefits shall continue until the first 
occurrence of any one of the following: 

.   .   . 

(c) The attending physician gives the employee a written release to return 
to regular or modified employment; 

7. The ALJ concludes, as found above, that Mr. Mullens’ release to regular 
duty was a nullity. 

8. The ALJ concludes that the claimant has established by a preponderance 
of the evidence that the claimant’s wage loss for the time missed from work from April 5, 
2012 and ongoing is as a result of his disability caused by his work-related injury. The 
ALJ concludes that the claimant is entitled to temporary total disability benefits for this 
period. 

 

ORDER 

 It is therefore ordered that: 

1. The respondent shall pay temporary total disability benefits to the claimant 
from April 5, 2012 and ongoing until terminated by law. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 



 

 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: May 8, 2013  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-861-236-02 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
penalties for insurer’s alleged violation of W.C.R.P., Rule 5-2(C)? 

 
 Did claimant prove by a preponderance of the evidence that he is entitled to 

penalties for insurer’s alleged violation of W.C.R.P., Rule 5-5(A)? 
 
 Did claimant prove by a preponderance of the evidence that he is entitled to 

penalties for r insurer’s alleged violation of §8-43-404(5)(a)(1)(A)? 
 
 Did claimant prove by a preponderance of the evidence that he is entitled to 

penalties for insurer’s alleged violation of §8-43-503(3)? 
 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 



 

 

1. Employer is in the business of manufacturing and selling plumbing fixtures 
and supplies. Claimant worked for employer’s sales force. Employer provided a car for 
claimant’s business use. While driving to visit a customer, claimant sustained an injury 
in a motor vehicle accident (MVA) on Wednesday, June 16, 2010. Claimant was turning 
left when the driver of another vehicle ran a red light and collided with the passenger 
side of his company car. Claimant’s testimony at hearing was credible and persuasive. 

2. Crediting claimant’s testimony, the Judge finds as follows: The impact of 
the collision spun claimant’s company car around. Claimant was shocked by the impact 
and experienced the following symptoms: Pain in his left elbow, a burning sensation 
radiating into his left hand, ringing in his ear, popping of his jaw, and a stiff neck. The 
neck pain claimant experienced was a new symptom directly related to the MVA. 
Claimant sought medical attention on the date of the MVA from Chiropractor Roger 
Norris, D.C. Because of his symptoms from the MVA, claimant took Thursday and 
Friday off but returned to work for his next scheduled shift the following Monday. 

3. Employer eventually referred claimant to Concentra Medical Centers, 
where Juan Miranda-Seijo, M.D., first evaluated him on August 12, 2010. Dr. Miranda-
Seijo referred claimant for various diagnostic and therapeutic evaluations, including 
physical therapy treatments, chiropractic treatments, evaluation by Hand Surgeon 
Kulvinder Sachar, M.D., a Physical Medicine and Rehabilitation consult with John T. 
Sacha, M.D., and other therapeutic treatments over the following months. On April 8, 
2011, claimant reported to Dr. Miranda-Seijo that his symptoms had settled and that he 
felt back to normal. Dr. Miranda-Seijo placed claimant at maximum medical 
improvement (MMI) as of April 8th with no impairment. Because claimant reported 
returning to normal, Dr. Miranda-Seijo neither obtained any range of motion 
measurements nor completed any worksheet. Dr. Miranda-Seijo reported that he 
anticipated claimant would complete follow-up treatment with Dr. Sacha. 

4. Claimant’s claim is a non-lost-time claim since he did not miss three or 
more shifts from work. Insurer had no duty under the Act to admit or deny liability for 
claimant’s claim until it received the Workers’ Claim for Compensation (WCC) claimant 
filed with the Division of Workers' Compensation on July 25, 2011. On July 26, 2011, 
the division sent a letter with the WCC attached to Phyllis Wyatt of ACE/ESIS, 
requesting an admission or denial of liability in claimant’s claim. Insurer however was 
not represented by Ms. Wyatt or ACE/ESIS at that time. On September 6, 2011, insurer 
received the letter from the division with claimant’s WCC attached. Insurer timely 
responded by filing a Final Admission of Liability on September 8, 2011, based upon Dr. 
Miranda-Seijo’s determination of MMI and of 0% permanent medical impairment.  

5. Claimant agrees that, as of April 8, 2011, his symptoms had settled. 
Claimant attributes that to good results from cortisone injectate administered by Dr. 
Sacha. The relief claimant obtained from the cortisone injectate however was transitory. 
Claimant failed to offer any persuasive evidence to show that Dr. Miranda-Seijo 
prepared any worksheets to document range of motion measurements.  The Judge 
infers that Dr. Miranda-Seijo found no reason to perform range of motion testing where 
claimant reported returning back to normal. 



 

 

6. Claimant requested an independent medical examination (DIME) through 
the Division of Workers' Compensation. The division appointed Neurologist Edwin M. 
Healey, M.D., the DIME physician. Dr. Healey evaluated claimant on February 20, 2012, 
and determined he had not reached MMI. Dr. Healey wrote: 

[Claimant] today presents with an increase in his cervical and upper 
trapezius pain, which had been treated and had significantly improve in 
the past with cervical facet blocks. He is currently symptomatic again. He 
also has left carpal tunnel syndrome …. 

I would recommend that [claimant] return to Dr. Sacha and undergo 
additional facet injections, and, if they relieve his pain, then consider 
medial branch blocks, … then medial branch radiofrequency rhizotomies 
to the appropriate painful facets. 

Dr. Healey also recommended trigger point injections, deep needling, deep tissue 
massage, and stretching to relieve myofascial pain, as well as, repeat corticosteroid 
injections in to the left carpal tunnel and possible surgical release. Dr. Healey’s 
determination regarding MMI is presumptively correct unless overcome by clear and 
convincing evidence. 

7. Respondents filed an Application for Hearing, seeking to overcome Dr. 
Healey’s determination that claimant had not reached MMI.  Insurer retained John 
Raschbacher, M.D., to perform an independent medical examination of claimant on July 
31, 2012. Dr. Raschbacher reviewed additional medical records and prepared a report 
of September 6, 2012. Dr. Raschbacher determined that, according to the American 
Medical Association Guides to the Evaluation of Permanent Impairment, Third Edition 
(Revised)( AMA Guides) claimant is not at MMI so long as his treatment for the 
entrapment neuropathy at the left carpal tunnel is incomplete.  

8. On October 8, 2012, insurer filed a General Admission of Liability, 
admitting liability only for treatment of claimant’s carpal tunnel syndrome. Insurer 
authorized treatment of claimant’s carpal tunnel syndrome with Dr. Sachar. 
Respondents proffered no persuasive evidence otherwise showing it highly probable Dr. 
Healey was incorrect in determining claimant has not reached MMI for symptoms of 
pain in the cervical and upper trapezius regions. The Judge at hearing credited the 
testimony of claimant in finding, while he had some chiropractic treatment of his neck 
prior to the MVA, claimant’s neck and upper trapezius symptoms changed as a result of 
the MVA. Insurer has since stipulated to Dr. Sacha providing claimant additional 
medical treatment reasonably necessary to cure and relieve his cervical spine 
symptoms.  

9. Claimant failed to show it more probably true than not that insurer violated 
the provisions of W.C.R.P., Rule 5-2(C), Rule 5-5(A), §8-43-404(5)(a)(1)(A), or §8-43-
404(5)(a)(1)(A). 

CONCLUSIONS OF LAW 



 

 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that insurer 
violated the provisions of W.C.R.P., Rule 5-2(C), Rule 5-5(A), §8-43-404(5)(a)(1)(A), or 
§8-43-404(5)(a)(1)(A). The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-43-304(1), supra, authorizes the imposition of penalties where a party 
fails, refuses, or neglects to obey a lawful order or to perform any duty lawfully enjoined 
or mandated within the time prescribed by the director or administrative law judge. This 
section thus encompasses an order issued by an ALJ. Holiday v. Bestop, Inc.,  23 P.3d 
700 (Colo. 2001); Giddings v. Indus. Claim Appeals Office, 39 P.3d 1211 (Colo. App. 
2001). Likewise, the term "order" as used in this penalty provision includes a rule of the 
director. Spracklin v. Indus. Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  
Section 8-43-304(1) thus identifies four categories of conduct and authorizes the 
imposition of penalties when an employer or insurer:  (1) Violates any provision of the 
Act; (2) does any act prohibited by the Act; (3) fails or refuses to perform any duty 
lawfully mandated within the time prescribed by the director or Panel; or (4) fails, 
neglects, or refuses to obey any lawful order of the director or Panel.  Pena v. Industrial 
Claim Appeals Office, 117 P.3d 84 (Colo. App. 2005). 

A. Claimant Failed to Prove an Entitlement to Penalties as a Result of the Alleged 
Violation of W.C.R.P., Rule 5-2(C) 



 

 

Claimant has alleged that he is entitled to penalties for insurer’s alleged violation 
for W.C.R.P 5-2(C).  In essence, claimant alleges a violation of §8-43-203(2)(a) and 
W.C.R.P. 5-2(C). Claimant alleges insurer failed to admit or deny liability within twenty 
days of the date claimant filed the WCC.  
 
 Section 8-43-203(1) provides, insofar as is pertinent here, that an employer’s 
insurance carrier must notify the division and the injured employee within twenty days 
after notice or knowledge of an injury which disables said employee for more than three 
shifts or three calendar days whether liability for the injury is admitted or contested. 
Huss v. American Shippers, W.C. 3-939-698 (ICAO, March 20, 1991). 
 
 Here, the Judge found claimant’s claim a non-lost-time claim since he did not 
miss three or more shifts from work. Insurer had no duty under the Act to admit or deny 
liability for claimant’s claim until it received the Workers’ Claim for Compensation (WCC) 
claimant filed with the Division of Workers' Compensation on July 25, 2011. The Judge 
found insurer received the letter from the division with claimant’s WCC attached n 
September 6, 2011. Insurer timely responded by filing a Final Admission of Admission 
of Liability on September 8, 2011. 
 

Rule 5-2(C) provides that an insurer shall state whether liability is admitted or 
contested within 20 days after the date the employer’s First Report of Injury (E-1) is filed 
with the division. However, claimant did not allege in the Application for Hearing a 
penalty dating back to June of 2010, when employer filed the E-1 with insurer.  Claimant 
proffered no persuasive evidence showing insurer had a duty to file the E-1 with the 
division. In addition, penalty claims must be brought with specificity, and claimant may 
not now change the allegation made in his Application for Hearing. 

 
The Judge concludes claimant’s request for a penalty against insurer allegedly 

for violating Rule 5-2(C) should be denied and dismissed. 
 

Claimant Failed to Prove a Penalty as a Result of the Alleged Violation of 
W.C.R.P., Rule 5-5(A) 
 

Claimant contends insurer violated for Rule 5-5(A) by failing to attach range of 
motion worksheets to the Final Admission of Liability. Rule 5-5(A) provides:  

 
When the final admission is predicated upon medical reports, such reports 
shall accompany the admission along with the worksheets or other 
evaluation information associated with an impairment rating. 

 
Rule 5-5(A) does not require insurer to attach worksheets to the Final Admission of 
Liability where they simply do not exist.  Moreover, a Panel of the Industrial Claim 
Appeals Office has held that respondents may file a valid final admission without the 
rating worksheets where the rating physician has not provided any worksheets. Harrison 
v. Dunmire Property Management, Inc., W.C. No. 4-676-410 (December 4, 2009); see 
also Ortivez v. National Pride Carwash, W.C. No. 4-846-292-02 (June 27, 2012).  



 

 

 
Dr. Miranda-Seijo released the claim to MMI with no permanent impairment 

because claimant reported he was back to normal.  There was no persuasive evidence 
showing Dr. Miranda-Seijo needed to perform range of motion measurements under 
such circumstances.    

 
Moreover, the Judge agrees with respondents that, even if there was a valid 

penalty claim, it would be barred by the applicable one year statute of limitation under 
§8-43-304(5), supra, which provides that  a request for penalties shall be filed with the 
director or administrative law judge within one year after the date that the requesting 
party first knew or reasonably should have known the facts giving rise to a possible 
penalty.    

 
As found, insurer filed the Final Admission of Liability on September 8, 2011. 

Claimant did not file an Application for Hearing on the penalty claim until October 1, 
2012. Claimant reasonably knew or should have known the facts supporting any penalty 
claim by September of 2011.  Therefore, this penalty claim is barred by the one year 
statute of limitations even had insurer violated Rule 5-5(A). 
 

The Judge concludes claimant’s request for a penalty against insurer allegedly 
for violating Rule 5-5(A) should be denied and dismissed. 
 
Claimant Failed to Prove a Penalty as a Result of the Alleged Violation of §8-43-
404(5)(a)(1)(A) 
 

Claimant has alleged that he entitled to penalties for insurer’s alleged violation of 
§8-43-404(5)(a)(1)(A). Section 8-43-404(5)(a)(1)(A) provides that the employer or 
insurer shall provide a list of at least two physicians or two corporate medical providers 
or else the employee shall have the right to select a physician or chiropractor. The 
employer must provide the list of two physicians within seven business days of receiving 
notice of the injury.  

Here, the alleged conduct occurred in June of 2010, but claimant waited until the 
Application for Hearing was filed on October 1, 2012, to allege a penalty. Section 8-43-
304(5), supra, however provides a one year statute of limitations to file for general 
penalty claims.  Claimant failed to comply with this provision and is precluded at this 
time from bringing a claim for a penalty or request a change in physician under §8-43-
304(5).  In addition, the remedy for such failure is not a penalty claim, but instead would 
allow claimant to designate the treating physician. 

 
The Judge concludes claimant’s request for a penalty against insurer allegedly 

for violating §8-43-404(5)(a)(1)(A)  should be denied and dismissed.   
 
Claimant Failed to Prove a Penalty as a Result of the Alleged Violation of § 8-43-
503(3) 

 



 

 

Claimant alleged he is entitled to penalties for insurer’s alleged violation for §8-
43-503(3), supra.  Claimant alleges that insurer has dictated medical care. Section 8-
43-503(3) provides that employers, insurers, claimants, or their representatives shall not 
dictate to any physician the type or duration of treatment or degree of physical 
impairment. This provision precludes a representative of the insurer or employer from 
issuing commands to a treating physician concerning the type or duration of treatment 
to be provided to the claimant. York v. Larchwood Inns, W.C. No. 4-365-429 (ICAO, 
November 7, 2002).  

 
Claimant failed to proffer any persuasive evidence showing insurer otherwise 

dictated the type or duration of medical care.  

The Judge concludes claimant’s request for a penalty against insurer allegedly 
for violating §8-43-503(3) should be denied and dismissed.   

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Insurer shall pay, pursuant to fee schedule, for medical treatment by Dr. 
Sacha that is reasonably necessary to cure and relieve claimant’s cervical spine 
symptoms. 

2. Claimant’s request for a penalty against insurer allegedly for violating Rule 
5-2(C) is denied and dismissed. 

3. Claimant’s request for a penalty against insurer allegedly for violating Rule 
5-5(A) is denied and dismissed. 

4. Claimant’s request for a penalty against insurer allegedly for violating §8-
43-404(5)(a)(1)(A)  is denied and dismissed. 

5. Claimant’s request for a penalty against insurer allegedly for violating §8-
43-503(3) is denied and dismissed. 

6. Issues not expressly decided herein are reserved to the parties for future 
determination. 

7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-



 

 

070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _May 8, 2013_ 

 
__/s/ Michael E. Harr_______ 
Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

PRELIMINARY MATTER 

On May 7, 2013 the undersigned ALJ issued an Order allowing the respondents 
until May 15, 2013 to provide the ALJ with proposed Findings of Fact, Conclusions of 
Law, and Order (FFCL).  Subsequently the ALJ has determined that the respondents 
need not provide the ALJ with the proposed FFCL as the ALJ can produce the FFCL 
without such input.  The Order of May 7, 2013 is thereby rendered moot. 

ISSUE 

The only issue to be determined was compensability. 

FINDINGS OF FACT 

Based on the evidence presented at hearing, the ALJ finds as follows: 

1. The claimant was an employee for the respondent-employer since 
approximately January 2001. 

2. The claimant was an automotive technician who worked his way up the 
ranks. 

3. The claimant was primarily responsible for doing alignments but was 
trained and capable of doing a wide array of automotive services. 

4. On October 31, 2012 the claimant had a disagreement with his 
supervisors concerning a work assignment for the day. 

5. The claimant ultimately said that he was quitting and went to retrieve his 
belongings and leave the premises. 



 

 

6. The store manager, [Manager], discussed the claimant’s quitting with him 
and encouraged him to remain on the job; nonetheless, the claimant left. 

7. On November 16, 2012 the claimant filed a Worker’s Claim for 
Compensation indicating that he had been injured while working for the respondent-
employer on October 25, 2012. The claimant states that he reported the injury the day it 
occurred to his immediate supervisor, [Supervisor]. 

8. Mr. [Supervisor] asserts that the claimant had never reported an injury to 
him and that he did not see the claimant get injured.  

9. There was no medical treatment sought by the claimant subsequent to 
October 25, 2012 for his reported injury. 

10. The ALJ finds that Mr. [Manager] and Mr. [Supervisor] are credible. 

11. The ALJ finds that the claimant is not credible. 

12. Based upon a totality of the circumstances, the ALJ finds that the claimant 
has failed to establish that it is more likely than not that he sustained an injury arising 
out of and in the course of his employment with the respondent-employer. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. § 8-
40-102 (1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by preponderance of the evidence. §8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592, P .2d 792 (1979); People v. M.A., 104 P .3d 273, 275 (Colo. App. 2004)  
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers’ Compensation case is decided on its merits. §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P .3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 



 

 

bi-as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P 
.2d 1205 (1936); CJI, Civil 3:16 (2007) 

4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment. Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  §8-41-301 (1)(c) C.R.S.; Faulkner v Industrial Claim Appeals 
Office, 12 P 3.d 844, 846 (Colo. App. 2000),  The question of causation is generally one 
of fact for determination by the ALJ.  Faulkner, 12 P .3d at 846. 

5. In this case, the threshold issue is whether the claimant suffered a 
compensable injury.  The evidence fails to support a finding that the claimant suffered a 
compensable injury.  As found above, the ALJ concludes that the claimant assertions 
are not credible and that the testimony of the respondents’ witnesses was credible. 

6. The ALJ concludes that the claimant has failed to establish by a 
preponderance of the evidence that he sustained an injury arising out of and in the 
course of his employment with the respondent. 

 

ORDER 

 It is therefore ordered that: 

The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.  

 

DATE: May 9, 2013 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 



 

 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

The only issue for determination is compensability. 

The parties stipulated that if the claim is found compensable that the claimant is 
entitled to temporary total disability benefits from November 8 through November 25, 
2012. 

FINDINGS OF FACT 

1. On November 6, 2012 the claimant was an employee of the respondent-
employer, employed as a welder. 

2. While in the process of welding railroad rails on or about November 6, 
2012, the claimant was pushing down on a rail to align it within tolerance prior to 
welding it. The claimant was pushing down with his right hand and checking the 
alignment with a straight edge. While pushing on the rail the claimant felt a pop in his 
right shoulder.  The claimant believed he had dislocated his right shoulder. He 
immediately grabbed his right shoulder, immediately went to and informed his 
supervisor and explained what happened.  The claimant asked his supervisor, 
[Supervisor], to assist him in reducing the dislocation. 

3. The claimant has a history of shoulder dislocations in his left shoulder but 
this is the first time he has had a dislocation in the right shoulder.  As a result of his left 
shoulder history, the claimant was familiar with the process of reducing the dislocation. 
He instructed his supervisor on the process of reducing the dislocation and the claimant 
felt the reduction was successful. 

4. The claimant felt at this time that his shoulder was just sore and would 
ultimately resolve; he therefore returned to work and finished his assigned shift, which 
ended at 2:30 am. 

5. The claimant believed that the dislocation occurred somewhere around 
11:30 pm to midnight. 

6. Surveillance video was retrieved by the respondents for periods of time up 
to midnight but not from midnight to 2:30 am. The video that was retrieved did not 
capture the claimant’s accident.  The claimant has observed the video but did not 
observe his accidental injury on the video that was produced. 

7. The ALJ finds that the claimant’s accident and injury occurred between 
midnight and 2:30 am on November 7, 2012. 



 

 

8. The claimant returned to work for his next shift at 4:30 pm on November 7, 
2012.  Although the claimant was in pain, he did not want to lose ‘points’ at work. 

9. The claimant began working his shift and only used his left hand as he 
was unable to use his right.  After working 3 to 3 ½ hours the claimant’s pain would not 
permit him to continue. He informed his supervisor and he went home. 

10. Later that evening the claimant called his foreman and asked which 
hospital he should go to for his injury. The claimant was informed to go to St. Mary 
Corwin Hospital. The claimant then had his girlfriend transport him to the hospital. 

11. The claimant continues to receive treatment for his right shoulder. 

12. The respondent-insurer requested that Dr. Albert Hattem perform an 
independent medical examination on their behalf. 

13. Dr. Hattem evaluated the claimant on February 27, 2013.  Dr. Hattem 
opined that the claimant’s right shoulder condition was as the result of an injury at work 
occurring during the claimant’s shift that began on November 6, 2012. 

14. Dr. Hattem viewed the video surveillance and concluded that the injury did 
not occur during the timeframe of the video that was shown. 

15. The ALJ finds the claimant to be credible. 

16. The ALJ finds that the claimant has established that it is more likely than 
not that on November 7, 2012 he sustained an injury to his right shoulder arising out of 
and in the course of his employment with the respondent-employer. 

  

CONCLUSIONS OF LAW 

• The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. § 8-
40-102 (1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by preponderance of the evidence. §8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592, P .2d 792 (1979); People v. M.A., 104 P .3d 273, 275 (Colo. App. 2004)  
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers’ Compensation case is decided on its merits. §8-43-201, C.R.S. 

• The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 



 

 

as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P .3d 385, 389 (Colo. App. 
2000). 

• When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bi-as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P 
.2d 1205 (1936); CJI, Civil 3:16 (2007) 

• For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment. Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  §8-41-301 (1)(c) C.R.S.; Faulkner v Industrial Claim Appeals 
Office, 12 P 3.d 844, 846 (Colo. App. 2000),  The question of causation is generally one 
of fact for determination by the ALJ.  Faulkner, 12 P .3d at 846. 

• In this case, the threshold issue is whether the claimant suffered a 
compensable injury.   

• The ALJ concludes, as found above, that the claimant’s right shoulder 
condition occurred as described by the claimant. 

• The claimant’s counsel requested that the ALJ make an adverse inference 
that because the video from midnight on was not produced the ALJ should infer that it 
shows the claimant’s accidental injury.  The ALJ declines to do so.  Nonetheless, based 
upon the evidence produced at hearing the ALJ does infer that the claimant was injured 
after midnight on November 7, 2012. 

• The ALJ concludes that the claimant has established by a preponderance 
of the evidence that on November 7, 2012 he sustained an injury to his right shoulder 
arising out of and in the course of his employment with the respondent-employer. 

ORDER 

 It is therefore ordered that: 

1. The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is compensable. 

2. The respondent-insurer shall pay the claimant temporary total disability 
benefits beginning on November 8, 2012 through and including November 25, 2012. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 



 

 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: May 9, 2013  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC NOS. 4-859-667 & 4-893-771 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable right shoulder injuries on April 19, 2011 and October 12, 
2011 during the course and scope of his employment with Employer. 

2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of his industrial injuries. 

3. A determination of Claimant’s Average Weekly Wage (AWW). 

4. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the period August 2, 
2012 until terminated by statute. 

 5. Whether Respondents have established by a preponderance of the 
evidence that Claimant is precluded from receiving TTD benefits because he was 
responsible for her termination from employment under §8-42-105(4) C.R.S and §8-42-
103(1)(g) C.R.S. (collectively “termination statutes”). 



 

 

FINDINGS OF FACT 

 1. Employer rents equipment to homeowners and businesses.  Claimant 
worked for Employer as a Service Technician.  His job duties involved servicing, 
inspecting and repairing the rental equipment. 

 2. Claimant earned $13.00 per hour while working or Employer.  He earned a 
total of $16,532.40 for the period October 1, 2010 through April 18, 2011.  Claimant thus 
had an AWW of $581.56.   

3. While working for Employer Claimant received medical treatment from C. 
Bradley Sisson, M.D. for work-related injuries that he had sustained in 1999 while living 
in California.  On August 2, 2010 Claimant began to mention right shoulder pain to Dr. 
Sisson.  Upon examination, Dr. Sisson diagnosed a “probable right superior labrum 
anterior and posterior tear and rotator cuff tendonitis.”  Dr. Sisson’s shoulder diagnosis 
remained unchanged over the next several months.  By April 11, 2011 Dr. Sisson 
continued to assess Claimant with a symptomatic right shoulder condition. 

4. While performing his job duties for Employer on April 19, 2011 Claimant 
attempted to start a chain saw by pulling on the starter cord.  Claimant explained that 
the cord jerked back forcefully and he strained his right shoulder. 

5. Claimant reported the incident to Employer and was referred to Banner 
Occupational Health Services for medical treatment.  On April 29, 2011 he visited Ken 
Frisbie, PA-C.  PA Frisbie noted complaints of right shoulder pain, arm pain and 
numbness into the hand.  PA Frisbie ordered a right shoulder x-ray and an 
acromioclavicular joint evaluation.  He diagnosed a shoulder sprain, muscle spasm and 
right lateral epicondylitits.  PA Frisbie recommended application of ice and heat, 
physical therapy, massage therapy and the use of a sling.  He assigned work 
restrictions that included no use of the right arm. 

6. On May 11, 2011 Claimant visited Authorized Treating Physician (ATP) 
Guy L. Cook, D.O. for an evaluation.  Dr. Cook confirmed PA Frisbie’s diagnoses and 
noted that Claimant’s injury was work-related.  He continued Claimant’s work 
restrictions and referred him to Jeffrey A. Wunder, M.D. for an examination. 

7. On May 26, 2011 Claimant visited Dr. Wunder for an evaluation.  Dr. 
Wunder commented that there were no clear objective findings to support Claimant’s 
right shoulder symptoms.  He explained “[a]ll movement and provocative testing during 
the physical examination provoked similar pain radiating diffusely into the right upper 
extremity from the shoulder.  His neurologic examination was nonphysicologic.  In my 
opinion, any structural abnormality in the right shoulder would need to be objectified.” 

8. On July 8, 2011 Claimant returned to Dr. Cook for an examination.  Dr. 
Cook remarked that Claimant had undergone diagnostic testing and evaluations that did 
not explain his pain complaints.  He stated: 



 

 

[Claimant] was evaluated by Dr. Wunder 6/30/11 with the impression that 
he was complaining of diffuse pain in the right shoulder girdle, extending 
in a circumferential distribution down the entire right arm, which was not in 
any specific neurological distribution.  He has been seen for EMG/nerve 
conduction studies, which were unremarkable.  He just underwent an 
arthrogram CT scan on 6/29/11, which did not indicate a reason for his 
current pain complaints…I discussed this case with Dr. Wunder over the 
phone prior to seeing the patient.  He did not have any other suggestions 
at this time for the patient. 

9. On July 8, 2011 Dr. Wunder drafted a medical report.  He determined that 
Claimant had reached Maximum Medical Improvement (MMI) with no impairment based 
on the lack of objective findings supporting an industrial injury.  Dr. Wunder explained: 

[Claimant] has had electrodiagnositc studies showing only some mild 
median neuropathy at the wrist.  This would not be consistent with the 
mechanism of injury.  This patient has a long history of chronic pain 
syndrome.  He reported having 30 surgeries on his back in the past and 
has had a spinal cord stimulator placed, unrelated to this incident.  
[Claimant] therefore, is fairly deeply rooted in pain and disability issues… 
[Claimant] has no clear diagnosis.  His subjective complaints in the right 
upper extremity and shoulder are not supported by any objective findings. 

10. On July 28, 2011 Claimant again visited Dr. Cook for an examination.  Dr. 
Cook explained that Claimant was diagnosed with non-specific right shoulder pain and 
was performing his regular job with no restrictions.  He diagnosed Claimant with a right 
shoulder sprain, muscle spasm and right lateral epicondylitis.  Dr. Cook placed Claimant 
at MMI with no impairment or work restrictions. 

11. Employer’s Accounting Assistant [Accounting Asst.] testified at the hearing 
in this matter.  She explained that Claimant was angry about his release to regular 
employment on July 28, 2011.  Claimant stated that his right shoulder was still injured 
and he could not perform his regular job duties.  Ms. [Accounting Asst.] informed 
Claimant that he should thus refrain from using his right arm while working. 

12. Owner of Employer [Owner] also testified at the hearing in this matter.  
[Owner] explained that Claimant reported continuing right shoulder pain after his release 
from medical care on July 28, 2011.  He thus directed Claimant not to use his right arm 
while working. 

13. On October 12, 2011 Claimant asserted that he reinjured his right arm 
while assisting a customer in loading an aerator into the bed of a pickup truck.  The 
aerator weighed approximately 180 pounds.  Claimant remarked that the customer lost 
a grip on the machine and he bore the full weight of the aerator. 

14. On October 20, 2011 Claimant visited Dr. Cook for an examination of his 
October 12, 2011 right arm injury.  Dr. Cook determined that Claimant suffered a new 



 

 

injury that was not related to the April 19, 2011 incident.  He diagnosed right shoulder 
impingement syndrome. 

15. On January 17, 2012 Claimant visited Eric E. Young, M.D. for an 
examination.  Dr. Young diagnosed Claimant with a possible right glenoid labrum tear 
and cervical disc disease with possible C6 radiculopathy. 

16. On September 4, 2012 Claimant visited Sean Grey, M.D. at the 
Orthopedic Center of the Rockies.  After examining Claimant and reviewing diagnostic 
studies Dr. Grey determined that Claimant’s symptoms were more consistent with either 
cervical degenerative disc disease or a traction injury to the brachial plexus. 

17. During late 2012 Claimant visited Gregory Reichhardt at Rehabilitation 
Associates of Colorado.  Claimant underwent a cervical CT myelogram and received 
trigger point injections.  The CT myelogram revealed degenerative changes that were 
most prominent at C5-6 and C6-7.  Dr. Reichhardt referred Claimant for a second 
orthopedic evaluation with Daniel Heaston, M.D. 

18. On January 11, 2013 Claimant visited Dr. Heaston for an examination.  Dr. 
Heaston did not recommend shoulder surgery but referred Claimant to a spine 
specialist. 

19. Orthopedic Surgeon Jon Erickson, M.D. conducted an independent 
medical examination of Claimant and testified at the hearing in this matter.  Dr. Erickson 
examined Claimant, reviewed medical records and considered diagnostic studies.  He 
summarized that Claimant did not suffer a shoulder injury on either April 19, 2011 or 
October 12, 2011.  Dr. Erickson explained that none of the physicians who examined 
Claimant could identify any diagnosis consistent with Claimant’s right shoulder 
complaints.  The work incidents did not cause a need for additional medical treatment. 

20. Because neither of Claimant’s right shoulder injuries caused any 
radiographic or electrodiagnostic abnormalities, Dr. Erickson concluded that Claimant 
suffered only a sprain or strain to his right upper extremity.  Dr. Erickson expected the 
injuries to resolve within a few months.  He therefore determined that Claimant had 
reached MMI for his April 19, 2011 and October 12, 2011 injuries.  On cross 
examination, Claimant’s counsel discussed the possibility of a cervical injury or a 
traction injury to the brachial plexus.  Dr. Erickson explained that diagnostic studies did 
not reveal any evidence of a traction injury to the brachial plexus.  He remarked that any 
treatment Claimant required for a cervical spine injury was not be related to either work 
incident. 

21. On August 1, 2012 Employer terminated Claimant for violating work 
restrictions.  Claimant responded that he had only provided a customer with instructions 
on how to lower a machine.  He noticed that the customer had made a mistake and 
attempted to hold onto the machine. 

22. Surveillance video from August 1, 2012 is inconsistent with Claimant’s 
account.  The video shows Claimant walking up a ramp onto a trailer, pulling out a sod 



 

 

cutter with both arms, rolling it down the ramp backwards and pushing the machine a 
long distance across the dirt and gravel yard.  Ms. [Accounting Asst.] stated that the 
equipment weighed approximately 300-400 pounds. 

23. Ms. [Accounting Asst.] testified that she frequently saw Claimant 
performing work activities that were inconsistent with his representations and 
restrictions.  Nine surveillance videos reflect Claimant using his right arm to perform his 
job duties.  Specifically, on January 25, 2012 Claimant used his right arm to start a chop 
saw and on January 26, 2012 Claimant carried an auger across Employer’s yard. 

24. [Owner] testified that he decided to terminate Claimant on August 1, 2012 
for violating work restrictions.  He identified several tasks that Claimant could perform 
using only one arm.  The tasks included stocking shelves and working with Spanish-
speaking customers.  However, because Claimant frequently violated his restrictions, 
[Owner] started including write-ups in Claimant’s employment file.  [Owner] reviewed the 
write-ups with Claimant.  However, after the fourth write-up [Owner] terminated 
Claimant. 

25. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered compensable right shoulder injuries on April 19, 2011 and October 12, 
2011 during the course and scope of his employment with Employer.  After a significant 
period of medical treatment, evaluation and diagnostic testing doctors have been unable 
to identify any objective basis for Claimant’s right upper extremity symptoms.  
Regarding the April 19, 2011 incident ATP Dr. Cook noted that Claimant suffered from 
non-specific right shoulder pain.  He thus placed Claimant at MMI on July 28, 2011 with 
no impairment or work restrictions.  Furthermore, Dr. Wunder explained that Claimant 
has a history of chronic pain from a pre-existing injury.  He summarized that Claimant’s 
subjective complaints in the right upper extremity and shoulder are simply not supported 
by any objective findings. 

26. Regarding the October 12, 2011 incident physicians repeatedly mentioned 
that Claimant likely suffered degenerative spinal changes.  Because neither of 
Claimant’s right shoulder injuries caused any radiographic or electrodiagnostic 
abnormalities, Dr. Erickson concluded that Claimant suffered only a sprain or strain to 
his right upper extremity.  Dr. Erickson expected the injuries to resolve within a few 
months.  He therefore determined that Claimant had reached MMI for his April 19, 2011 
and October 12, 2011 injuries.  He remarked that any treatment Claimant required for a 
cervical spine injury was not related to either work incident.  Accordingly, Claimant has 
failed to demonstrate that his employment duties on April 19, 2011 or October 12, 2011 
aggravated, accelerated, or combined with his pre-existing condition to produce a need 
for medical treatment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-



 

 

40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. For an injury to be compensable under the Act, it must “arise out of” and “occur 
within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. 
Industrial Claim Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of 
causation is generally one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 
846. 

  
5. A pre-existing condition or susceptibility to injury does not disqualify a 

claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005). 

6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered compensable right shoulder injuries on April 19, 2011 and 
October 12, 2011 during the course and scope of his employment with Employer.  After 
a significant period of medical treatment, evaluation and diagnostic testing doctors have 
been unable to identify any objective basis for Claimant’s right upper extremity 
symptoms.  Regarding the April 19, 2011 incident ATP Dr. Cook noted that Claimant 
suffered from non-specific right shoulder pain.  He thus placed Claimant at MMI on July 



 

 

28, 2011 with no impairment or work restrictions.  Furthermore, Dr. Wunder explained 
that Claimant has a history of chronic pain from a pre-existing injury.  He summarized 
that Claimant’s subjective complaints in the right upper extremity and shoulder are 
simply not supported by any objective findings. 

7. As found, regarding the October 12, 2011 incident physicians repeatedly 
mentioned that Claimant likely suffered degenerative spinal changes.  Because neither 
of Claimant’s right shoulder injuries caused any radiographic or electrodiagnostic 
abnormalities, Dr. Erickson concluded that Claimant suffered only a sprain or strain to 
his right upper extremity.  Dr. Erickson expected the injuries to resolve within a few 
months.  He therefore determined that Claimant had reached MMI for his April 19, 2011 
and October 12, 2011 injuries.  He remarked that any treatment Claimant required for a 
cervical spine injury was not related to either work incident.  Accordingly, Claimant has 
failed to demonstrate that his employment duties on April 19, 2011 or October 12, 2011 
aggravated, accelerated, or combined with his pre-existing condition to produce a need 
for medical treatment. 

 

ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 9, 2013. 

 
Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 



 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

Did the claimant prove, by a preponderance of the evidence, that the shoulder 
surgery recommended by Dr. Sanchez and the knee surgery recommended by Dr. 
Xenos are related to claimant’s work injury of September 21, 2004. 

FINDINGS OF FACT 

1. At the time of the injury which forms the basis of this claim, the claimant 
was employed by the respondent as a corrections officer.  On September 21, 2004, the 
claimant sustained injury to her right knee in the course and scope of her employment 
while she was involved in training and was doing a takedown.  The incident was 
immediately reported to the respondent and the claim was admitted.   

2. The claimant was referred to respondent’s designated health care 
providers for medical treatment.  The claimant selected CCOM and began treating for 
her admitted right knee injury.  The claimant initially received conservative treatment for 
her injury.  However, when conservative treatment failed to resolve the condition, the 
claimant was referred out for an orthopedic evaluation. 

3. Between December 29, 2004 and January 22, 2007, the claimant 
underwent several right knee surgeries. 

4. On August 26, 2008, the claimant reported falling and injuring her right 
shoulder.   

5. On November 7, 2008, the claimant underwent shoulder surgery including 
a right arthroscopic subacromial decompression, right arthroscopic distal clavicle 
resection, and right arthroscopic superior labral repair by Dr. Weinstein.   

6. The claimant was placed at maximum medical improvement (MMI) for her 
shoulder on April 15, 2009 by Dr. Weinstein.  Dr. Weinstein recommended continuing 
with a home exercise program only.   

7. On October 12, 2009, the claimant underwent a total right knee 
arthroplasty by Dr. Xenos.   

8. Following her total knee arthroplasty, the claimant initially reported relief of 
pain.  Subsequent to the total knee arthroplasty the claimant suffered a series of falls of 
unclear etiology.   

9. The claimant saw Dr. Xenos on April 27, 2011.  At that time, Dr. Xenos 
reported a stable right total knee arthroplasty.  Dr. Xenos’ neurologic exam indicated 



 

 

there was no atrophy of the lower extremity musculature and strength was five/five in 
the major motor groups.   

10. The claimant underwent a Division IME (DIME) on September 27, 2011 by 
Dr. William Watson.  Dr. Watson opined that the claimant had sustained injuries to her 
right shoulder and right knee.  He indicated she was at MMI for both the shoulder and 
right knee and assigned impairment ratings of 18% of the right shoulder and 34% of the 
right knee.  Dr. Watson assigned an MMI date of August 31, 2010.   

11. Dr. Watson specifically determined that the fall of August 26, 2008 was 
caused from her recent knee surgery and should be compensated under the workers’ 
compensation system.  Dr. Watson emphasized that all the other falls, within a 
reasonable degree of medical probability, could not be attributed to her knee problems.  
Dr. Watson noted that the claimant was diagnosed with balance problems from a multi-
factorial basis and testing was positive for benign paroxysmal positional vertigo of 
unknown start date, impaired functional use of vestibular system for balance on sensory 
organization tests, impaired gaze stabilization, or oscillopsia as noted on dynamic visual 
acuity tests.  Dr. Watson also determined that her right hip issues, left shoulder problem 
and left knee problem should not be dealt with under workers’ compensation.   

12. The claimant saw Dr. Xenos on May 1, 2012 with a report of pain in the 
shoulder and osteoarthritis involving the lower leg.   

13. The claimant saw Dr. Xenos on June 6, 2012.  The diagnosis was 
contusion of the knee and reflex sympathetic dystrophy of the lower limb.   

14. Dr. Xenos recommended arthroscopic surgery.   

15. The claimant saw Dr. Sanchez on June 6, 2012.  At that time, she 
reported worsening pain in her right shoulder.  He specifically indicated “there was no 
injury.”   

16. The claimant saw Dr. Sanchez on June 11, 2012.  The claimant’s 
complaint at that time was pain in her right shoulder.  Dr. Sanchez’s exam indicated that 
it was negative for crepitus, joint locking, limping, joint instability, popping or spasms.  
Dr. Sanchez recommended a right shoulder arthroscopy.   

17. Dr. Xenos’ basis for recommendation of a right knee arthroscopy was 
outlined in his letter of October 21, 2012.  He indicates that her post total knee 
replacement course has been complicated by frequent falls, as well as the development 
of complex regional pain syndrome or RSD.  Dr. Xenos indicates that due to her 
recurrent fall, she has developed some degree of patella crepitus.  Dr. Xenos indicated 
that the radiographs of the knee replacement have demonstrated no signs of loosening.  
Dr. Xenos indicated her most significant problems were a combination of her complex 
regional pain syndrome as well as patella crepitus which she noted after recent falls.  
Dr. Xenos’ recommendation for surgery was to address the patella crepitus.   

18. The claimant continued to undergo physical therapy at Centura.   



 

 

19. Dr. William Watson, the DIME physician, Dr. Pitzer and Dr. Roth all agree 
that the claimant does not have CRPS in the right lower extremity.   

20. Dr. Pitzer opined that in January of 2011 her peroneal neuropathy was 
improving and there was no treatment needed for that condition.   

21. Dr. Pitzer also felt part of her pain was due to psychological problems. 

22. Dr. Daniel Olsen, the claimant’s authorized treating physician agrees with 
the DIME doctor’s determination that all of the claimant’s falls, other than the August 26, 
2008 fall, were not attributed to her knee problems.   

23. Dr. Anthony Sanchez testified by deposition on January 18, 2013.  Dr. 
Sanchez testified to the following: 

• Dr. Sanchez was not aware of how the initial shoulder injury occurred.   

• Dr. Sanchez testified that most of the people that he sees with labral 
tears come from either car accident or falls.   

• Dr. Sanchez agreed the original surgery by Dr. Weinstein was 
successful.   

• Dr. Sanchez does not have an exact date of when the new tear of the 
shoulder occurred nor did he have any understanding of the 
mechanism that caused the re-tear.   

• Dr. Sanchez did not review the DIME report from Dr. Watson, nor did 
he have any idea how many falls the claimant has sustained since her 
work injury in September of 2004.   

• Dr. Sanchez does not have an opinion as to what caused the falls that 
the claimant sustained.   

• Dr. Sanchez indicated that he had enough information to say that she 
needs surgery.  As to when and how it happens, he does not know.   

24. Dr. Xenos testified via deposition on January 28, 2013.  He testified to the 
following: 

• The claimant did well following her total knee replacements until she 
started having frequent falls.   

• Dr. Xenos believed the fall caused complex regional pain syndrome or 
RSD as well as mechanical symptoms in her knee which were both a 
sensation of instability as well as a sensation of clicking or crunching 
within her knee.   



 

 

• Dr. Xenos attributed the falls to a combination of quadricep weakness 
and significant medications.   

• Dr. Xenos indicates that the quadricep weakness was a presumed 
diagnosis because of the fact that she had knee replacement and 
multiple knee surgeries, not an objective diagnosis.   

• Dr. Xenos indicates having frequent falls after a total knee replacement 
were unusual.   

• Dr. Xenos testified that with the frequent falls, she has generated scar 
tissue in the patellar area.   

• Dr. Xenos alleges that the arthroscopy would minimize her risk of 
falling but that she would still have risks from other reasons.   

• Dr. Xenos indicates that the crepitus is not a true mechanical instability 
like an ACL tear but a reflex instability.   

• Dr. Xenos testified that the claimant had a stable right total knee 
arthroplasty as of April 27, 2011.   

• Dr. Xenos testified that as of August 27, 2011, the claimant had 
five/five strength in the major motor groups.  The quadriceps were part 
of the major motor group.   

• Dr. Xenos indicated that he did not notice quadricep weakness on his 
examination of the claimant.   

• Dr. Xenos indicated he was making assumption that despite his 
muscle testing, the claimant had quadricep weakness.   

25. Dr. Roth examined the claimant on July 30, 2012 and did a thorough 
record review.  Dr. Roth came to the following conclusions: 

• The claimant’s falls are the result of non-claim related medical 
conditions.   

• Since the surgery on September 19, 2008, there was no claim related 
mechanism to have resulted in a re-tear of the shoulder.   

• If the re-tear is traumatic in nature, specifically from a fall, it is not claim 
related.   

• There is nothing medically known to be wrong in the right leg to 
account for her, at times, describing these falls as “giving out”.   



 

 

• The claimant had a 1991 workers’ compensation claim to include right 
lower extremity staying numb for years, with associated corresponding 
disability.   

26. Dr. Roth credibly testified at hearing to the following: 

• The claimant does not have CRPS.   

• Dr. Sanchez does not provide a work related mechanism for the 
claimant’s re-tear of her right shoulder. 

• Dr. Xenos bases his request for surgery on the claimant’s pain and 
sensation of instability.  There is no objective diagnosis for the claimant 
that makes it reasonable or necessary for the claimant to have a 
repeat knee surgery.   

• Neither the right shoulder surgery nor the right knee surgery are 
reasonable, necessary and related to the September 2004 injury. 

27. The ALJ finds Dr. Watson, Dr. Roth, Dr, Olson, and Dr. Pitzer to be 
credible. The ALJ gives greater weight to their opinions regarding the relatedness of the 
surgery than other medical opinions to the contrary. 

28. The ALJ finds that the claimant has failed to establish that it is more likely 
than not that the claimant’s recommended surgery in her right shoulder and right knee is 
related to her industrial injury. 

 
CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado 
(Act), Section 8-40-101, C.R.S. (2007), et seq., is to assure the quick and efficient 
delivery of disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, 
the claimant has the burden of proving entitlement to benefits by a preponderance of 
the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of the respondents.  Section 8-43-201, 
C.R.S.  

2. The respondent is liable for medical treatment that is 
reasonably necessary to cure and/or relieve an injured worker from the effects of the 
industrial injury.  § 8-42-101(1)(a), C.R.S.  An admission of liability does not amount to 
an admission that all subsequent medical treatment is causally related to the industrial 
injury or that all subsequent treatment is reasonably necessary.  Snyder v. Industrial 



 

 

Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Respondent retains the right 
to challenge the cause of the need for continuing treatment and the reasonable 
necessity of specific treatment.  Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 
2003).  The claimant must prove a causal nexus between the claimed disability and 
need for medical treatment and the work related injury.  Singleton v. Kenya Corp., 961 
P.2d 571 (Colo. App. 1998).  The question of whether the claimant has met the burden 
to establish the requisite causal connection is one of fact for the ALJ.  City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 
844 (Colo. App. 2000); Putnam v. Putnam & Associates, W.C. No. 4-120-307 (August 
14, 2003). 

3. The ALJ concludes that the claimant has failed to prove by a 
preponderance of the evidence that the requested shoulder surgery is related to the 
work injury of September 21, 2004.  There is insufficient medical support from 
claimant’s treating physicians as to the mechanism of injury that caused the claimant’s 
current shoulder condition.  Dr. Sanchez did not provide any medical basis as to when 
or how the re-tear occurred.  The claimant did not testify and did not offer any evidence 
as to how the shoulder injury occurred.  The ALJ is persuaded by the findings and 
opinions of Dr. Roth which are credible and supported by the evidence in this case.  
Specifically, the ALJ concludes that based on totality of the evidence, the current need 
for shoulder surgery is not causally related to the admitted work injury.   

4. The ALJ concludes that the claimant has failed to prove by a 
preponderance of the evidence that the requested knee surgery is related to the work 
injury of September 21, 2004.  Dr. Watson, the DIME physician, Dr. Olsen and Dr. Roth 
all have credibly opined that the falls claimant suffered, other than the August 26, 2008 
fall, were not the result of her work related injury.  Dr. Xenos’s opinion is that the need 
for surgery has resulted solely from the falls claimant sustained after her total knee 
replacement.  Specifically, the ALJ concludes that based upon the totality of the 
evidence that the claimant’s current need for knee surgery is not related to the work 
injury.   

ORDER 

 It is therefore ordered that: 

1. The claimant’s request for right knee surgery as recommended by Dr. 
Xenos is denied and dismissed.  

2. The claimant’s request for right shoulder surgery as recommended by Dr. 
Sanchez is denied and dismissed 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

 
DATE: May 10, 2013  



 

 

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant.  The proposed decision 
was filed, electronically, on May 10, 2013.  On the same date, Respondents indicated 
no objection as to form.  The ALJ has modified the proposal and hereby issues the 
following decision.  

 
ISSUES 

  
  The issues to be determined by this decision concern whether the 
recommended surgery to the Claimant’s right shoulder is reasonably necessary to cure 
and relieve the effects of her work-related right shoulder injury; whether the Claimant 
developed right upper extremity (RUE) carpal tunnel syndrome caused by her work-
related right shoulder injury of May 2, 2012; and, whether medical treatment I for her 
carpal tunnel syndrome is reasonably necessary to cure and relieve the effects of 
thereof. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 

  1. The Claimant sustained a compensable right shoulder injury on May 2, 
2012, in the course and scope of her employment with the Employer.  Her claim was 
found to be compensable by decision of ALJ Bruce C. Friend on October 30, 2012. 

 
  2. On December 7, 2012, the Respondents filed a General Admission of 

liability (GAL), admitting for medical benefits related to the RUE, for an average weekly 
wage (AWW) of $54.93, and for temporary total disability (TTD) benefits of $36.62 per 
week from May 14, 2012 and continuing. 

 
3. According to the Claimant, on May 2, 2012, while working for the 

Employer,  she was stocking a shelf with bottles of bleach.  She was using a ladder to 
place bleach on an upper shelf.  On the third step of a ladder with a bottle of bleach in 
her right hand, she lost her balance and hit her right shoulder against a shelf; and a 



 

 

bottle of bleach fell and struck the top of her right shoulder.  The Claimant then felt a 
‘pop’ in her right shoulder and her right arm and shoulder “snapped back”.  The 
Claimant’s testimony regarding the circumstances of her injury is credible and 
persuasive.    

 4.   After her claim was found compensable, the Claimant returned to see her 
authorized treating physician (ATP), Braden J. Reiter, D.O., on November 15, 2012.  At 
that time, Dr. Reiter prescribed physical therapy and referred the Claimant for an 
orthopedic evaluation.    
 
 5.   By referral from Dr. Reiter, the Claimant was evaluated by Cary R. Motz, 
M.D., on November 29, 2012.  Dr. Motz was within the chain of authorized referrals.  Dr.  
Motz stated that the Claimant’s MRI  (magnetic resonance imaging) showed a 
degenerative labral tear and a partial rotator cuff tear.  His assessment of the injury 
included pain in the shoulder joint; right shoulder rotator cuff tear (partial thickness); and 
adhesive capsulitis of the right shoulder.  Dr. Motz discussed treatment options with the 
Claimant, including surgical intervention.  Dr. Motz proceeded with a subacromial 
steroid injection and noted that the Claimant’s pain improved with the injection.   
Dr. Motz concluded, “She is a poor candidate for surgery given her pain reaction so the 
hope will be for the injection to work.”      
 
 6.   The Claimant returned for a follow-up evaluation by Dr. Reiter, on 
December 6, 2012.  Dr. Reiter instructed the Claimant to continue in physical therapy, 
and referred her for an EMG nerve conduction study and further orthopedic evaluation 
by John D. Papilion, M.D.  Dr. Papilion was within the authorized chain of referrals. 
 
 7.   Dr. Papilion examined the Claimant on December 20, 2012.  He provided 
a diagnosis of right shoulder impingement with acute SLAP labral tear.  He stated that 
the Claimant “was quite symptomatic and failed conservative treatment.”  He concluded 
that  she was a good surgical candidate for arthroscopy, SLAP repair and subacromial 
decompression.  Dr. Papilion requested pre-authorization for the recommended surgery 
from the Respondent’s claims manager, Sedgwick, in writing.            
 
 8.   By letter dated January 8, 2013, Sedgwick denied authorization for the 
recommended surgical treatment by Dr. Papilion.  As a basis for this denial, Sedgwick  
had John D. Douthit, M.D., conduct a medical records review concerning the 
recommendation for right shoulder surgery.    
 
 9.   Dr. Douthit completed a medical records review concerning the 
recommendation for the right shoulder surgery and prepared a report dated January 8, 
2013.  Dr. Douthit did not examine the Claimant but only conducted a written records 
review.  He stated that he agreed with Dr. Motz that the Claimant was not a good 
surgical candidate because she was in chronically poor health, had pulmonary problems 
and further characterized her as “histrionic.”  Dr. Douthit was of the opinion that the 
Claimant’s right shoulder problem appeared to be one of tendinosis of the shoulder with 
no anatomical disruption for which surgery would be warranted.  He explained the 
surgery recommended was because of failure of conservative treatment and 



 

 

persistence of pain, which was not an indication in itself.  Dr. Douthit suggested if the 
Claimant wished to pursue a surgical option, she should obtain a supporting opinion 
from a third orthopedic surgeon.  The ALJ declines to find Dr. Douthit’s opinions credible 
in this case because:  (1) he ventures beyond his expertise in rendering an opinion that 
the Claimant was “histrionic,” a psychiatric opinion at best, and it is impossible to 
determine how much of an underpinning this characterization is to Dr. Douthit’s ultimate 
opinion on lack of causality;  (2) he dilutes his opinion on lack of causality in suggesting 
a supporting opinion from “a third orthopedic surgeon, thus, leaving the door open for 
Dr. Douthit to change his opinion to one of causal relatedness; (3) he was limited to a 
medical records review, not having physically examined the Claimant; and, (4) his 
opinions are outweighed by Dr. Papilion’s opinions concerning the fact that the Claimant 
was “quite symptomatic and conservative treatment had failed.”  Further, Dr. Douthit 
ignores the fact that the Claimant hyper-extending at the time of her injury.  Thus, his 
opinion that the Claimant’s carpal tunnel syndrome, if it exists at all, is not credible.  
Ultimately, Dr. Douthit’s opinions are neither persuasive nor credible with respect to 
causality of the carpal tunnel syndrome. 
 
 10. Dr. Douthit is of the opinion that the Claimant was not a good surgical 
candidate.  Dr. Douthit did not offer any compelling medical rationale to support his 
opinions.  He did not examine or treat the Claimant.  Additionally, Dr. Douthit testified on 
direct examination that a direct blow to the shoulder could not cause a SLAP tear of 
the shoulder.  The Claimant testified on direct examination she was struck directly on 
the right shoulder by a bottle of bleach falling from a shelf and her arm and shoulder 
snapped back when this occurred.  Dr. Douthit’s testimony regarding causation is 
inconsistent with the Colorado Division of Workers' Compensation Medical Treatment 
Guidelines.  The Guidelines specifically state common mechanisms of injury thought to 
contribute to SLAP lesions include a “direct blow to the glenohumeral joint” as well as 
“attempting to break a fall from a height, and sudden pull when losing hold of a heavy 
object.”  DOWC Rule 17, Shoulder Injury, Medical Treatment Guidelines, §11 b, 
Superior Labrum Anterior and Posterior [SLAP] Lesions [ the ALJ takes administrative 
notice of, common mechanisms of injury contributing to SLAP lesions include: “1. 
Compression injury such as fall on an outstretched arm with the shoulder in forward 
flexion and abduction or direct blow to glenohumeral joint; 2.Traction injuries such as 
repetitive overhead throwing, attempting to break a fall from a height, and sudden pull 
when losing hold of a heavy object.”  DOWC Rule 17, Shoulder Injury, Medical 
Treatment Guidelines, §11 b., Superior Labrum Anterior and Posterior [SLAP] Lesions.   
 
  11.  On March 12, 2013, the Claimant was evaluated by Yusuke Wakeshima, 
M.D.  Dr. Wakeshima examined the Claimant and performed an EMG electrodiagnostic 
study of the Claimant’s RUE.   He noted that the electrodiagnostic study demonstrated 
findings consistent with mild carpal tunnel syndrome and “this would explain the current 
symptomatology.”  He noted that the Claimant hyperextended her right wrist and this 
was a potential mechanism of injury for her mild median neuropathy.  Based on these 
findings, Dr. Wakeshima recommended conservative treatment for the Claimant’s right 
carpal tunnel syndrome.  When coupled with the Claimant’s credible recounting of the 
injury, which included hyper-extension of the RUE, Dr. Wakeshima’s opinion supports a 



 

 

finding that the Claimant’s mild carpal tunnel syndrome is causally related to her May 2, 
2012 compensable injury.  
 
Ultimate Findings 
 
  12. The Claimant’s testimony is credible, persuasive and has not been 
impeached.  Her recounting of the circumstances of her injury is, essentially, undisputed 
by any other persuasive evidence. 
 
  13. The opinions of Dr. Papilion are more credible and persuasive than the 
opinions of Dr. Motz and Dr. Douthit for the reasons provided in the herein above 
Findings of Fact.  The opinions of Dr. Wakeshima are more credible than the opinions of 
Dr. Douthit with respect to the carpal tunnel syndrome. 
 
  14. There is substantial evidence supporting Der. Papilion’s opinions over and 
above the opinions of Dr. Motz and Dr. Douthit.  This is also so with respect to Dr. 
Wakeshima’s opinions concerning the carpal tunnel syndrome. 
 
  15. The Claimant has proven, by a preponderance of the evidence that the 
surgery recommended by Dr. Papilion is causally related to the May 23, 2012 
compensable injury and it is reasonably necessary to cure and relieve the effects of that 
injury.  The Claimant has further proven, by preponderant evidence, combining her lay 
testimony with the opinions of Dr. Wakeshima, that her carpal tunnel syndrome is 
causally related to the May 2, 2012 industrial injury. 
 
    

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 



 

 

a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant’s testimony was credible, persuasive and, essentially undisputed 
concerning the circumstances of her May 2, 2012 industrial injury.  For the reasons 
provided in the Findings of fact herein above, Dr. Papilion’s opinions on the need for 
surgery are more persuasive and credible than the opinions of Dr. Motz and Dr. Douthit.  
As further found, the opinions of Dr. Wakeshima concerning the hyper-extension of the 
right wrist as a “potential”  mechanism of injury, coupled with the Claimant’s credible 
testimony,  supports the causal relatedness of the carpal tunnel syndrome to the May 2, 
2012 industrial injury. 
 
Substantial Evidence 
 
 b. An ALJ’s factual findings must be supported by substantial evidence in the 
record.  Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 429 (Colo. App. 
2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005).  Substantial evidence is “that quantum of probative evidence which a rational 
fact-finder would accept as adequate to support a conclusion, without regard to the 
existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  An ALJ’s resolution on questions of fact must be upheld if 
supported by substantial evidence and plausible inferences drawn from the record.  
Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As 
found, there is substantial evidence supporting dr. Papilion’s opinions over and above 
Dr. Motz’s and Dr. Douthit’s opinions  When Der. Wakeshima’s opinion is coupled with 
the Claimant’s recounting of the circumstances of her injury, there is substantial 
evidence supporting the causal relatedness of the carpal tunnel syndrome.  Indeed, lay 
testimony alone can establish causal relatedness.  See Lymburn v. Symbios Logic, 952 
P.2d 831 (Colo. App. 1997). 
 
The Need for Right Shoulder Surgery 
 
 c. Section 8-41-301(1) (c), C.R.S., requires a claimant prove a direct causal 
relationship between the injury and the disability and need for treatment.  The industrial 
injury, however, need not be the sole cause of the disability if the injury is a significant, 
direct, and consequential factor in the disability.  See Subsequent Injury Fund v. Indus. 
Claim Appeals Office, 131 P.3d 1224 (Colo. App. 2006); Joslins Dry Goods Co. v. 
Indus. Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); Seifried v. Indus. 
Commission, 736 P.2d 1262 (Colo. App. 1986).  As found, the Claimant has established 
a direct causal relationship between the injury and the surgery recommended by Dr. 
Papilion. 

  d. The Respondents are liable to provide medical treatment that is 
reasonably necessary to cure and relieve the effects of the industrial injury.  §8-42-



 

 

101(1) (a), C.R.S.  The question of whether a claimant has proven that treatment is 
reasonably necessary is usually one of fact for the ALJ.  Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  As found, the Claimant has proven 
that the surgery recommended by Dr. Papilion is reasonably necessary to cure and 
relieve the effects of the May 2, 2012 industrial injury. 

  e. As found, the Claimant requires right shoulder surgery to repair a Superior 
Labrum Anterior and Posterior (SLAP) tear.  The ALJ takes administrative notice of the 
Colorado Division of Workers’ Compensation Medical Treatment Guidelines (the 
“DOWC Guidelines”).  Under the Guidelines, common mechanisms of injury contributing 
to SLAP lesions include: “1. Compression injury such as fall on an outstretched arm with 
the shoulder in forward flexion and abduction or direct blow to glenohumeral joint; 
2.Traction injuries such as repetitive overhead throwing, attempting to break a fall from 
a height, and sudden pull when losing hold of a heavy object.”  DOWC Rule 17, 
Shoulder Injury, Medical Treatment Guidelines, §11 b., Superior Labrum Anterior and 
Posterior [SLAP] Lesions.   

 f. As found, Dr. Douthit is of the opinion that the Claimant was not a good 
surgical candidate.  Dr. Douthit did not offer any compelling medical rationale to support 
his opinions.  He did not examine or treat the Claimant.  Additionally, Dr. Douthit 
testified on direct examination that a direct blow to the shoulder could not cause a SLAP 
tear of the shoulder.  The Claimant testified on direct examination she was struck 
directly on the right shoulder by a bottle of bleach falling from a shelf and her arm and 
shoulder snapped back when this occurred.  Dr. Douthit’s testimony regarding causation 
was inconsistent with the Colorado Division of Workers' Compensation Medical 
Treatment Guidelines.  The Guidelines specifically state that common mechanisms of 
injury thought to contribute to SLAP lesions include a “direct blow to the glenohumeral 
joint” as well as “attempting to break a fall from a height, and sudden pull when losing 
hold of a heavy object.”  DOWC Rule 17, Shoulder Injury, Medical Treatment 
Guidelines, §11 b, Superior Labrum Anterior and Posterior [SLAP] Lesions.     
 [ the ALJ takes administrative notice of, common mechanisms of injury contributing to 
SLAP lesions include: “1. Compression injury such as fall on an outstretched arm with 
the shoulder in forward flexion and abduction or direct blow to glenohumeral joint; 
2.Traction injuries such as repetitive overhead throwing, attempting to break a fall from 
a height, and sudden pull when losing hold of a heavy object.”  DOWC Rule 17, 
Shoulder Injury, Medical Treatment Guidelines, §11 b., Superior Labrum Anterior and 
Posterior [SLAP] Lesions.   
 
 g. As found, Dr. Douthit’s opinion is that the Claimant was not a good 
surgical candidate.  He did not offer any compelling medical rationale to support his 
opinions.  He did not examine or treat the Claimant.  Additionally, he testified on direct 
examination that a direct blow to the shoulder could not cause a SLAP tear of the 
shoulder.  The Claimant testified on direct examination she was struck directly on the 
right shoulder by a bottle of bleach falling from a shelf and her arm and shoulder 
snapped back when this occurred.  Dr. Douthit’s testimony regarding causation is 
inconsistent with the Colorado Division of Workers' Compensation Medical Treatment 
Guidelines.  The Guidelines specifically state common mechanisms of injury thought to 



 

 

contribute to SLAP lesions include a “direct blow to the glenohumeral joint” as well as 
“attempting to break a fall from a height, and sudden pull when losing hold of a heavy 
object.”  DOWC Rule 17, Shoulder Injury, Medical Treatment Guidelines, §11 b, 
Superior Labrum Anterior and Posterior [SLAP] Lesions.  
 
Burden of Proof 
 

h. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the 
burden of proof is generally placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found,  the Claimant has satisfied her burden with respect to the surgery recommended 
by Dr. Papilion, and with respect to the causal relatedness of the Carpal tunnel 
syndrome. 
    

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents shall pay the costs of all authorized medical care and 
treatment resulting from the admitted May 2, 2012 right shoulder and carpal tunnel 
injuries, subject to the Division of Workers Compensation Medical fee Schedule. 
 
 B. The respondents shall continue paying indemnity benefits pursuant to the 
General Admission of Liability, dated December 7, 2012. 
 
  C. Any and all issues not determined herein are reserve3d for future 
decision. 
 
 DATED this______day of May 2013. 
 

EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 
 



 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

The sole issue determined herein is compensability. 

FINDINGS OF FACT 

1. Claimant is 52 years old.  He suffered a previous injury to his right knee 
while playing hockey in college. 

 
2. On July 7, 2012, claimant began work for the employer as a residential 

account executive, performing door to door sales calls for cable services.  Claimant was 
scheduled to work Tuesdays through Saturdays.  He was assigned daily lists of 
addresses to visit to attempt to sell services. 

 
3. Claimant alleges that, on Monday, August 20, 2012, he visited Unit A at 

*Street, Canon City, Colorado to sell cable services.  The structure is a duplex with Unit 
A on the left side as claimant approached from the front.  He knocked on the door, but 
nobody was home.  He alleges that he turned to leave and a dog that was chained up 
on the front porch at Unit B ran at him, causing him to jump off the shared front porch, 
landing on his feet and twisting his left knee.  Claimant admits that he did not 
immediately report any work injury and worked his shift.  Claimant alleges that he 
reported the injury about two days later and was referred to CCOM.  He alleges that he 
called CCOM and got an appointment for about one week later. 

 
4. Claimant did not work on August 20 or 21, 2012.  Claimant did contact 

Unit A at *Street on September 5, 2012, at 5:55 p.m., but was unable to make contact 
with the residents. 

 
5. On September 17, 2012, claimant sought care from his personal 

physician, Dr. Evans.  He reported to Physician’s Assistant Johnson that he had not 
suffered any recent left knee injury, but had an old hockey injury.  X-rays revealed 
moderate to severe osteoarthritis. 

 
6. On September 22, 2012, claimant left a voice mail message for *A, the 

human resources officer for the employer.  On Monday, September 24, 2012, *A 
returned the call and claimant informed her that his left knee was hurting from 
“overuse.”  *A explained the options for workers’ compensation and short-term disability 
benefits, but noted that claimant did not yet qualify for short-term disability benefits.  
Claimant then wanted to file a workers’ compensation claim.  *A referred him to CCOM. 
 

7. On September 24, 2012, P.A. Quakenbush at CCOM examined claimant, 
who reported a history of a left knee injury “around August 20” when he had to jump off 
the porch to escape a dog.  P.A. Quakenbush diagnosed left knee sprain and a non-



 

 

work condition of osteoarthritis.  He prescribed medications and a magnetic resonance 
image ("MRI”), and imposed restrictions. 

 
8. On September 25, 2012, *A prepared the employer’s first report of injury 

for an alleged overuse problem on September 21. 
 
9. The October 8, 2012, MRI showed chronic posttraumatic and 

degenerative arthropathy of the medial compartment with fragmentation of the medial 
meniscus and severe chronic chondromalacia of the medial femoral condyle and medial 
tibial plateau.   

 
10. On October 8, 2012, Dr. Nanes, at CCOM, examined claimant and 

diagnosed a left knee sprain with underlying arthritis.  He referred claimant to an 
orthopedic surgeon. 

 
11. On October 17, 2012, Dr. Patterson examined claimant, who reported a 

history of injuring his left knee on August 20 while jumping off the porch.  Dr. Johnson 
diagnosed a medial meniscus tear on top of asymptomatic degenerative changes.  He 
requested authorization of arthroscopic surgery. 

 
12. On October 22, 2012, the insurer denied authorization for the surgery. 
 
13. On November 1, 2012, Dr. Evans reexamined claimant, who reported 

pain, numbness, and tingling in his feet.  Dr. Evans diagnosed peripheral neuropathy 
from diabetes mellitus. 

 
14. On November 12, 2012, P.A. Quakenbush noted that the claim had been 

denied and instructed claimant to go to his personal physician for care for the left knee. 
 
15. On November 14, 2012, Dr. Patterson reported that the meniscus tear 

was work-related. 
 
16. On an unknown date, which claimant thought was around the time CCOM 

ceased to treat claimant, claimant appeared at Unit B, *Street.  The resident, *B, talked 
to claimant, who stated that he had fell off the porch onto his knee on the concrete 
around 9:00 to 9:30 p.m. on August 20, 2012.   

 
17. On November 28, 2012, Dr. Patterson certified that claimant was disabled 

due to low back pain, although his contemporary treatment records did not reflect that 
condition. 

 
18. On January 7, 2013, claimant returned to full duty work for the employer 

until March 12, 2013, when he resigned due to family reasons. 
 

19. Claimant has failed to prove by a preponderance of the evidence that he 
suffered an accidental injury to his left knee arising out of and in the course of his 



 

 

employment on August 20, 2012.  Claimant’s testimony is not credible.  The testimony 
of *A is credible.  Claimant has provided inconsistent histories of the alleged accident.  
Contrary to the testimony of *B, it is quite plausible that claimant could knock on the 
door of Unit A, causing the dog at Unit B to awaken and chase him.  What is far less 
plausible is that claimant would fail to report that to P.A. Johnson or his employer.  
Instead, claimant merely reported left knee pain without any specific traumatic event.  
Claimant was not even sure that he had a work injury until *A explained to him that he 
did not qualify for short-term disability benefits.  He then alleged a specific injury on 
August 20, 2012.  Claimant did not work on August 20 or 21, 2012.  He appeared at * 
Street on September 5, 2012, at 5:55 p.m., but did not report any incident on that date.  
Claimant suffered preexisting moderate to severe degenerative arthritis in his left knee.  
Claimant’s testimony that he reported the injury within a couple of days and then got an 
appointment at CCOM within about one week also makes no sense.  Instead, he 
reported the alleged injury on September 24 and was examined at CCOM that same 
day.  Claimant’s allegations do not make sense to the rational observer. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an accidental injury to his 
left knee arising out of and in the course of his employment on August 20, 2012. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 



 

 

Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 14, 2013   /s/ original signed by:__________ 

Error! Reference source not found. 
Office of Administrative Courts 
 

STATE OF COLORADO 
OFFICE OF ADMINISTRATIVE COURTS 
W.C. No.: 4-902-368 
 
 

ISSUES FOR REVIEW 
 

Claimant endorsed the issues of authorization of a corneal transplant, authorized 
provider, average weekly wage, temporary total disability benefits and disfigurement.  
With respect to the issue of authorized provider, Claimant’s counsel stated at hearing 
that Claimant wishes to have a new provider in Nevada.     

 
In response to Claimant’s endorsed issues, Respondents endorsed preexisting 

injury, offsets, that pursuant to C.R.S. § 8-43-404(5)(a) Claimant has not properly 
sought a change of physician and/or Respondents have denied Claimant’s request for 
change of physician, if any, C.R.S. § 8-42-103(g) and/or C.R.S. § 8-42-105(4), and 
C.R.S. § 8-42-105(3)(a-d). 
 

STIPULATIONS OF THE PARTIES 
 

 The parties agreed at hearing that Claimant was referred to Concentra by the 
Employer on May 22, 2012.     
 

FINDINGS OF FACT 
 

1. Claimant sustained an admitted work injury on May 22, 2012.  
(Respondents’ Ex. D, p. 6).  The injury occurred when Claimant opened an outside 
door, resulting in dust blowing into his right eye.  (Respondents’ Ex. B, p. 3).  Claimant 
reported that he was wearing safety goggles at the time of the injury.  (Respondents’ 
Ex. B, p. 3).      
 



 

 

 2. On November 8, 2012, Claimant filed an Application for Hearing.  
(Respondents’ Ex. C, pp. 4-5).  Claimant endorsed the issues of compensability, 
medical benefits-authorized provider, medical benefits-reasonably necessary, average 
weekly wage, disfigurement, temporary total disability benefits for “2 weeks (various 
days) due to medical appointments to continuing,” and other issues of “authorization of 
corneal transplant.”  (Respondents’ Ex. C, p. 4).  On February 13, 2013, Claimant 
obtained an Order from Prehearing Administrative Law Judge (“PALJ”) Tom McBride 
refining Claimant’s endorsement of the issue of TTD to “12/10/2012 and continuing.”  
(Respondents’ Ex. F, p. 13).  Per Claimant’s testimony at hearing, the issue of TTD 
benefits was further refined to from December 15, 2012 through continuing.   
 
 3. On May 22, 2012, the date of injury, Claimant was evaluated by Dr. Brian 
Thompson with Concentra, his primary authorized treating provider for this claim.  
(Respondents’ Ex. I, pp. 32-40).  Dr. Thompson’s assessment was corneal abrasion 
and “remote prior surgery OD, with sclerosis lateral cornea.”  (Respondents’ Ex. I, p. 
32).  Dr. Thompson noted that the injury was being treated at that time as “first aid care 
as defined by OSHA,” with diagnosis of “Superficial Injury Of Cornea.”  (Respondents’ 
Ex. I, p. 32).  Claimant was released to “Return to regular duty.”  (Respondents’ Ex. I, 
pp. 33-34).   
 

4. On May 23, 2013, Claimant returned to Concentra and was evaluated by 
PA-C Julia Balderson.  (Respondents’ Ex. I, pp. 27-29).  PA-C Balderson referred 
Claimant to ophthalmologist Dr. Norris’ office for further evaluation of his right eye.  
(Respondents’ Ex. I, p. 27).  Claimant was released to work with restrictions to keep the 
eye covered, wear sunglasses and no use of the respirator on that date.  (Respondents’ 
Ex. I, pp. 27-29).         
 
 5. On May 23, 2012, Claimant was evaluated by Dr. Gina Kim at Dr. Norris’ 
office, the Eye & Laser Center of Fort Collins.  (Respondents’ Ex. K, pp. 88-92).  Dr. 
Kim noted that Claimant presented for evaluation “due to having gotten dust in OD.”  
(Respondents’ Ex. K, p. 88).  Under Past / Present Ocular History, next to Cataracts, Dr. 
Kim noted “Pseudophakia OD;” next to Eye Injury Dr. Kim noted “OD trauma c tree 
branch;” and next to Refractive Dr. Kim noted “Glasses Full-Time.”  (Respondents’ Ex. 
K, p. 89).  Under Social History Dr. Kim noted that Claimant is a smoker.  (Respondents’ 
Ex. K, p. 89).   
 

6. Dr. Kim reported “Objective Testing Notes: per pt, usually cannot see 
letter on chart od. gk.” (emphasis added).  (Respondents’ Ex. K, p. 91).  Unaided visual 
acuity under Binocular Testing / Vision Assessment for OD is stated to be “CF3ft,” and 
OS is “20/50-2.”  (Respondents’ Ex. K, p. 91).  Under Assessment Dr. Kim stated:    
 

“+h/o cornea injury. ? if pt had any cornea decompensation prior to injury 
or if on cusp on edema.  [L]ikely that pt had some corneal issues due to 
past injury judging from endothelial pigment and appearance of AC/iris 
with placement of ACIOL rather than PCIOL. [B]ullae not eroded at this 
point.” (emphasis added).  (Respondents’ Ex. K, p. 92).     



 

 

 
 7. Dr. Kim stated that because Claimant reported that “pt wears respirator 
that dries his eyes out, will have pt do light duties that do not involve respirator-wear, 
sunlight, or situations with particulates in the air.”  (Respondents’ Ex. K, p. 92).   
 

8. On May 24, 2012, Claimant returned to Concentra and was evaluated by 
NP Keith Meir.  (Respondents’ Ex. I, pp. 22-23).  NP Meir noted that Claimant was in no 
apparent distress and reported no pain.  (Respondents’ Ex. I, p. 22).  Scarring to the 
right cornea from prior injury where Claimant was hit in the right eye with a tree branch, 
resulting in having a lens implanted, was noted.  (Respondents’ Ex. I, p. 22).  
Examination demonstrated that “Visual acuity is O.S.: 20/50. Performed without 
corrective lenses. Normally wears prescription lenses. Right eye not measurable without 
glasses due to prior injury.”  (Respondents’ Ex. I, p. 22).  Claimant was released to 
regular duty with no work restrictions.  (Respondents’ Ex. I, pp. 22-24).  Claimant was 
scheduled to return to Concentra for reevaluation on May 30, 2012, with maximum 
medical improvement anticipated on June 1, 2012.  (Respondents’ Ex. I, p. 23).   
 
 9. On May 31, 2012, Claimant returned to the Eye and Laser Center of Fort 
Collins.  (Respondents’ Ex. K, pp. 83-87).  It appears from the record that Claimant was 
first evaluated by Dr. Norris, but then “complains of dr. Norris wanted me to return for a 
f/u on iritis/corneal edema.”  (Respondents’ Ex. K, p. 83).  Binocular Testing / Vision 
Assessment on this date demonstrated unaided visual acuity OD to be “CF2ft,” and OS 
to be “20/50.”  (Respondents’ Ex. K, p. 86).  Testing on that date with Pachymetry 
procedure demonstrated “OD 732 thicker than nl with cystic edema OS 548 wnl.”  
(Respondents’ Ex. K, p. 86).  Testing with Anterior OCT demonstrated “OD cystic 
edema and thickern [sic] than nl cornea from injury age 11 OS WNL” (emphasis added).  
(Respondents’ Ex. K, p. 86).      
 
 10. Dr. Kim and Dr. Norris noted that Claimant “will prob need transplant total 
or dsek.”  (Respondents’ Ex. K, p. 86).  On May 31, 2012, no work restrictions are 
provided.  (Respondents’ Ex. K, pp. 83-87).  Dr. Kim stated evaluation of old records 
demonstrated that on February 3, 2010, Claimant’s “bcva od was 20/30-, bca os was 
20/20.”  (Respondents’ Ex. K, p. 86).  No work restrictions are noted.  (Respondents’ 
Ex. K, p. 86).       
 

11.  James Simonson, O.D.’s medical records are provided at Respondents’ 
Exhibit J and Claimant’s Exhibit 6.  Claimant was physically evaluated by Dr. Simonson 
on February 3, 2010, as noted in the upper left hand portion of the Examination Record 
and next to Dr. Simonson’s signature.  (Respondents’ Ex. J, pp. 41-42).  On that date 
Claimant’s Final Spectacle RX with respect to OD is noted to be: “-2.50   -1.50 x 080 
DVA: 20/30-.”  (Respondents’ Ex. J, p. 41).  The Final Spectacle RX with respect to OS 
is noted to be: “-1.00 -0.25 x 150 DVA: 20/20.”  (Respondents’ Ex. J, p. 41).  Dr. 
Simonson’s plan is: “Continue to monitor pseudophakic status as directed” (emphasis 
added).  (Respondents’ Ex. J, p. 42).  Claimant testified at hearing that he was not 
being monitored related to the prior eye surgery at the time of the May 22, 2012 dust 
incident.   



 

 

 
12. That same Examination Record from Dr. Simonson notes that on 

December 19, 2011 Claimant’s “spec Rx” was printed, but there is no notation of new 
examination.  (Respondents’ Ex. J, pp. 41-42).  Claimant testified consistently, stating 
that he did wear prescription glasses prior to the May 22, 2012 dust incident.     

 
13. Handwritten on the first page of Dr. Simonson’s Examination Record and 

dated June 4, 2012 is the statement: “Should not work with power equip due to laborer.”  
(Respondents’ Ex. J, p. 41).  The statement appears to be signed but the signature is 
unreadable.  (Respondents’ Ex. J, p. 41).  To the left of the handwritten note, OD and 
OS measurements from the examination on February 3, 2010 are circled.  
(Respondents’ Ex. J, p. 41).   
 
 14. On June 6, 2012, Claimant returned to Dr. Kim for re-evaluation.  
(Respondents’ Ex. K, pp. 77-82).  Under Objective Testing Notes, Dr. Kim stated “vision 
in od seems back to baseline now x 2 days. gk.” (emphasis added).  (Respondents’ Ex. 
K, p. 80).  Under Binocular Testing / Vision Assessment, unaided visual acuity OD was 
“20/300” and OS was “20/70.”  (Respondents’ Ex. K, p. 80).  Dr. Kim stated that 
Claimant would probably need “transplant total or dsek.”  (Respondents’ Ex. K, p. 82).  
With respect to causation Dr. Kim stated: “consult matt robinson, m.d. in 1 month to 
evaluate decompensated cornea od. likely due to past old injury. (waiting for medical 
insurance to start.) f/u here in 2 weeks, sooner prn. if ok at that appointment, will 
consider workers’ comp issue resolved” (emphasis added).  (Respondents’ Ex. K, p. 
82).  No work restrictions were noted on this date.  (Respondents’ Ex. K, p. 82).     
  
 15. On June 20, 2012, Claimant returned to Dr. Kim for re-evaluation, at which 
time Dr. Kim stated “everything seems back to his baseline.” (emphasis added).  
(Respondents’ Ex. K, p. 72).  Binocular Testing / Vision Assessment demonstrated 
unaided visual acuities OD of “CF3ft” and OS of “20/100.”  (Respondents’ Ex. K, p. 75).  
Dr. Kim again stated that decompensated cornea was likely due to “past old injury.”  
(Respondents’ Ex. K, p. 76).  No work restrictions were noted on this date.  
(Respondents’ Ex. K, p. 76).       
 
 16. On July 2, 2012, Claimant reported to Dr. Norris that he had a “blister” on 
his cornea, with onset date noted to be July 2, 2012.  (Respondents’ Ex. K, p. 67).  
Claimant testified that he understood that he needed surgery because of the blistering.  
No work restrictions are noted on this date.  (Respondents’ Ex. K, p. 71).      
 
 17. On July 6, 2012, Claimant returned to Dr. Kim for re-evaluation.  
(Respondents’ Ex. K, pp. 62-66).  Dr. Kim noted that Claimant stated on that date that 
the blister was gone.  (Respondents’ Ex. K, p. 62).  As reported in the Binocular Testing 
/ Vision Assessment, Claimant continued to demonstrate unaided visual acuity OD of 
“CF3ft” and OS “20/100.”  (Respondents’ Ex. K, p. 64).  Dr. Kim again stated that the 
decompensated cornea was “likely due to past old injury. (waiting for medical insurance 
to start.).”  (emphasis added).  (Respondents’ Ex. K, p. 66).  No work restrictions are 
noted on this date.  (Respondents’ Ex. K, p. 66).     



 

 

  
18. On July 18, 2012, Binocular Testing / Vision  Assessment remained the 

same with OD of “CF3ft” and OS “20/100.”  (Respondents’ Ex. K, p. 59).  Dr. Kim and 
Dr. Norris opined that Claimant’s decompensated cornea was “likely due to past old 
injury.”  (emphasis added).  (Respondents’ Ex. K, p. 61).  No work restrictions are noted 
on this date.  (Respondents’ Ex. K, p. 61).     
 
 19. Claimant returned to the Eye & Laser Center of Fort Collins on July 19, 
2012 and reportedly “complains of dr k wanted Dr N to see pt today."  (Respondents' 
Ex. K, p. 52).  Binocular Testing / Vision Assessment remained the same.  
(Respondents’ Ex. K, p. 55).  Dr. Norris’ assessment was that Claimant was “stable” 
(emphasis added).  (Respondents’ Ex. K, p. 56).  No work restrictions are noted on this 
date.  (Respondents’ Ex. K, p. 55).     
 
 20. On July 27, 2012, Claimant returned to the Eye & Laser Center of Fort 
Collins and reportedly “complains of dr. Kim wanted to see me to Recheck Corneal 
Edema.”  (Respondents’ Ex. K, p. 47).  Claimant reported “Quality is worsening.”  
(Respondents’ Ex. K, p. 47).  Binocular Testing / Vision Assessment demonstrated 
unaided visual acuities of OD “20/400” and OS “20/80.”  (Respondents’ Ex. K, p. 50).  
Under “plan” Dr. Norris continues to note “will prob need transplant total or 
dsek…getting health insurance today.”  (Respondents’ Ex. K, p. 51).  No work 
restrictions are noted on this date.  (Respondents’ Ex. K, p. 50).    
 
 21. On September 24, 2012, Dr. Peter Greaney with WorkCare issued a Work 
Status Report regarding Claimant.  (Respondents’ Ex. N, p. 168).  Dr. Greaney stated 
that Claimant had no medical conditions that would increase his risk of material health 
impairment from occupational exposure, and further had no limitations in the use of 
respirators.  (Respondents’ Ex. N, p. 168).  Dr. Greaney stated that Claimant’s work 
status was “Qualified,” and that “The examination indicates no significant medical 
condition.  Employee can be assigned any work consistent with skills and training” 
(emphasis added).  (Respondents’ Ex. N, p. 168).   
 
 22. On November 5, 2012, Claimant returned to the Eye & Laser Center of 
Fort Collins for re-evaluation.  (Respondents’ Ex. K, pp. 43-46).  Claimant reported that 
“od has been ‘flaring up’ lately w/ below symptoms in oD for 05/2012.  Quality is gradual 
progression.  Context is reported as intermittent-off and on, light sensitive/foreign body 
off and on.”  (Respondents’ Ex. K, p. 43).  Binocular Testing / Vision Assessment 
documents unaided visual acuities in OD of “CF5ft” and OS of “20/80.”  (Respondents’ 
Ex. K, p. 46).  No work restrictions are noted on this date.  (Respondents’ Ex. K, p. 46).     
 
 23. On November 8, 2012, Claimant was evaluated by Dr. Matthew Robinson.  
(Respondents’ Ex. M, pp. 101-104).  “When pt was 11 years old he was hit in the eye 
with a tree branch and subsequently had an ACIOL implanted.  Pt states about 6 
months ago he got some debris in his eye at work and that is when he started getting 
blisters and having decreased vision.”  (Respondents’ Ex. M, p. 101).  On examination, 
visual acuity OD is “HM,” and OS is “20/20.”  (Respondents’ Ex. M, p. 102).  Current 



 

 

glasses prescription OD is “-4.50+1.75 173,” and OS is “-1.00+0.25 054.”  
(Respondents’ Ex. M, p. 102).  Dr. Robinson stated that he told Claimant “…that it may 
be due to improper functioning of endothelial cells” (emphasis added).  (Respondents’ 
Ex. M, p. 104).  No work restrictions are noted on this date.  (Respondents’ Ex. M, p. 
104).    
 

24. Despite Concentra’s notation on May 24, 2012 that Claimant was not 
released from care and that Claimant was scheduled to return for re-evaluation on May 
30, 2012, on December 11, 2012 Claimant was “…released from care due to non-
compliance.”  (Respondents’ Ex. I, pp. 21; 23).   
  

25.  On December 20, 2012, Claimant was evaluated by Dr. Mark Doubrava 
at Eye Care for Nevada per referral from Dr. Kim.  (Respondents’ Ex. L, pp. 97-98).  Dr. 
Doubrava stated “hx injury to OD followed by Cat sx OD at age 11 Colorado – Kaiser.”  
(Respondents’ Ex. L, p. 97).  Later Dr. Doubrava noted “*7mo ago – workmans comp 
injury to OD? dirt in eye” (emphasis added).  (Respondents’ Ex. L, p. 97).  No work 
restrictions are noted on this date.  (Respondents’ Ex. L, p. 98).      
 
 26. On January 3, 2013, Claimant returned to Dr. Doubrava for re-evaluation 
and reported slight pain in OD the night prior, and OD “improved.”  (Respondents’ Ex. L, 
p. 95).  No work restrictions are noted on this date.  (Respondents’ Ex. L, p. 96).      
 

27.  On February 25, 2013, Claimant reported pain “on/off” since Wednesday.  
(Respondents’ Ex. L, p. 93).  No work restrictions are noted on this date.  (Respondents’ 
Ex. L, p. 94).      
 
 28. Claimant testified that he continues to have work restrictions, including but 
not necessarily limited to no use of respirator, light duty, and unable to drive.  Claimant 
clarified that no doctor has restricted him from driving, but that he feels uncomfortable 
doing so and stopped driving the day after the May 22, 2012 injury.  Claimant testified 
that his last day working on a project for Employer was December 15, 2012 when the 
project he had been working on ended.   
 
 29.  At hearing [Project Manager] testified on behalf of Respondents.  [Project 
Manager] credibly testified that he has worked for the Employer for eight years and that 
he is a project manager.  [Project Manager] credibly testified that he knew Claimant and 
supervised him on several projects, including Claimant’s most recent project with the 
Employer which ran from approximately November of 2011 through December of 2012.  
[Project Manager] testified credibly that Claimant’s job with Employer was as a laborer.   
 
 30. [Project Manager] credibly testified that Claimant returned to work after the 
May 22, 2012 dust incident.  [Project Manager] credibly testified that the day of the dust 
incident Claimant returned with no restrictions, but that the next day Claimant reported 
restrictions including that he was not able to use a respirator.  [Project Manager] 
credibly testified that due to the work restrictions Claimant was reassigned to a different 



 

 

position within the project that would permit him to work within those work restrictions, 
including Claimant’s advisement he could not use a respirator.   
 

31. [Project Manager] testified credibly that Claimant has not been terminated 
from his position with Employer.  [Project Manager] also testified credibly that Claimant 
is not presently assigned to a project, but that he continues to list Claimant every week 
on his available crew list for jobs.  [Project Manager] testified credibly that 
determinations regarding what employees are appropriate for a specific job are 
determined first based on employee skill-set needed, then based on location, and then 
based on seniority.   

 
32. [Project Manager] testified credibly that Claimant’s decision to move out of 

state affected the Employer’s ability to call Claimant back to work on short-term projects 
and emergency projects.  [Project Manager] credibly testified that Claimant told him that 
he was moving to Nevada because Claimant’s wife got a job there.  [Project Manager] 
testified that when Claimant told him he was moving [Project Manager] told him that the 
move would impact the availability to Claimant of short-term jobs.     
 
 33. [Project Manager] credibly testified that Claimant was paid weekly.  
Claimant’s wage records from the January 13, 2012 check through the May 18, 2012 
check demonstrate 19-weeks of wages.  (Respondents’ Ex. N, pp. 170-178).  [Project 
Manager] credibly testified that the wage records from January 13, 2012 through May 
18, 2012 do not include any per diem payments made to Claimant.  [Project Manager] 
testified credibly that Claimant would have been paid a per diem amount on jobs greater 
than 50-miles away from the Denver office, which was most jobs.  [Project Manager] 
credibly testified that the per diem rate varied, but was generally $46.00 per day.  
Claimant testified that he began receiving unemployment benefits at the end of 
February of 2013 in the amount of $544.00 bi-weekly.   
  

34. Employer records demonstrate that Claimant’s “Refresher Training for 
Hazardous Waste Site Workers,” part of the Employer’s Health, Safety & Environmental 
Training Program requirement by OSHA, was updated on January 31, 2013 and is good 
through January 31, 2014.  (Respondents’ Ex. N, p. 105).   
 

CONCLUSIONS OF LAW 
 
  The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  C.R.S. § 8-40-102(1) (2012).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents and a workers’ compensation claim shall be decided on its 
merits.  C.R.S. § 8-43-201.   
 
 When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 



 

 

reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936).   
  
I. MEDICAL BENEFITS - AUTHORIZED PROVIDER: 
  
 Medical treatment is considered compensable where it is provided by an 
“authorized treating physician.”  See Bunch v. Ind’l Claim Appeals Office, 148 P.3d 381 
(Colo. App. 2006).  See also C.R.S. § 8-43-404(7).  A physician may become an 
authorized treating physician as a result of a referral from an authorized treating 
physician where the referral is made in the normal progression of authorized treatment.  
See Bestway Concrete v. Ind’l Claim Appeals Office, 984 P.2d 680 (Colo. App. 1999).   
 
 The credible evidence in the record demonstrates that Claimant was referred to 
Concentra by the Employer on May 22, 2012 for evaluation of the injury.  The parties 
agreed to this during preliminary discussions at the hearing.  Concentra referred 
Claimant to Dr. Norris’ office, where Dr. Kim also practices.  Dr. Kim referred Claimant 
to Dr. Doubrava in Nevada.     
 
 Claimant testified that Dr. Kim or Dr. Norris referred him to Dr. Robinson.  Dr. 
Kim and Dr. Norris’ records are very lengthy and detailed.  Those records do not include 
any statement that Dr. Kim or Dr. Norris referred Claimant to Dr. Robinson as Claimant 
claims.   
 
 Further, Dr. Kim and Dr. Norris’ records document several times that Claimant is 
waiting for his insurance to start.  It is after Claimant’s insurance starts that Claimant is 
evaluated by Dr. Robinson on November 8, 2012, despite notation earlier in Dr. Kim and 
Dr. Norris’ records that Claimant intends to obtain evaluation of his eye from Dr. 
Robinson.  Dr. Robinson’s November 8, 2012 record also does not note that Claimant 
was referred to him by Dr. Kim or Dr. Norris, nor is it copied to any other doctor as is 
customary when performing a consultation on behalf of another doctor.     
 
 The ALJ finds the credible evidence in the record demonstrates that Dr. 
Robinson is not authorized in the chain of referral.  Claimant has not met his burden to 
prove that Dr. Robinson is authorized in the chain of referral related to the May 22, 2012 
injury.   
 
II. MEDICAL BENEFITS - REASONABLY NECESSARY:  

 
Claimant must prove that an injury directly and proximately caused the condition 

for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997), cert. denied September 15, 1997.   
 



 

 

To be a compensable benefit, medical care and treatment must be causally 
related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  Also, medical treatment must be 
reasonably necessary to cure and relieve the effects of the industrial occupational 
disease.  § 8-42-101 (1) (a), C.R.S. (Respondents are liable for medical treatment that 
“may reasonably be needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the injury.” )  Morey 
Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  
 

The credible evidence in the record demonstrates that the corneal transplant 
Claimant requests is not reasonable, necessary or related to the May 22, 2012 work 
injury.   

 
Dr. Kim and Dr. Norris specifically stated on multiple occasions that Claimant’s 

decompensated cornea was likely due to his past old injury.  On May 23, 2012, Dr. Kim 
stated that she questioned whether Claimant had cornea decompensation prior to the 
injury or if he was on the cusp on edema.  “[L]ikely that pt had some corneal issues due 
to past injury judging from endothelial pigment and appearance of AC/iris with 
placement of ACIOL rather than PCIOL.”  (Respondents’ Ex. K, p. 92).  On June 6, 
2012, Dr. Kim stated that if Claimant was okay at his follow-up in two weeks, she “will 
consider workers’ comp issue resolved.”  (Respondents’ Ex. K, p. 82).  On June 20, 
2012, Dr. Kim stated that “everything seems back to his baseline.”  (Respondents’ Ex. 
K, p. 72).  As Claimant’s condition is back to “baseline,” Claimant is at maximum 
medical improvement (MMI) as of June 20, 2012.  See C.R.S. § 8-40-201(11.5).     

 
Dr. Kim and Dr. Norris’ stated opinions that Claimant’s potential need for corneal 

transplant is related to the serious injury Claimant incurred when he was hit in the eye 
with a tree branch at age 11, resulting in a lens implant, are consistent with Dr. 
Robinson’s opinion.  On November 8, 2012, Dr. Robinson stated that he told Claimant 
that his current condition and complaints “may be due to improper functioning of 
endothelial cells.”  (Respondents’ Ex. M, p. 104).   

 
No doctor has stated that Claimant requires a corneal transplant as a result of 

the May 22, 2012 work injury.    
 
The multiple medical opinions provided in this claim are further consistent with 

the records from Dr. Simonson.  Dr. Simonson physically evaluated Claimant on 
February 3, 2010.  On that date Claimant’s OD examination demonstrated imperfect 
vision (20/30-).  More interesting however is that Claimant’s OS examination on 
February 3, 2010 was 20/20.  (Respondents’ Ex. J, p. 41).  On May 23, 2012, the day 
after Claimant’s work injury, Dr. Kim reported that Claimant’s OS (uninvolved left eye) 
was 20/50-2.  (Respondents’ Ex. K, p. 91).  Considering that the left eye was not 
involved in the dust incident forming the basis for the May 22, 2012 work injury, the 
reasonable inference is that Claimant’s left eye had worsened over time between 
February 3, 2010, the date of his last eye exam where he was told to continue to 



 

 

monitor pseudophakic status, and May 22, 2012 when Claimant reported a work injury.  
This is consistent with Dr. Kim and Dr. Norris’ opinions that any need for transplant, or 
even additional treatment, would be due to the prior non-work related incident where 
Claimant was hit in the eye with a tree branch.  This is further consistent with Dr. 
Robinson’s opinion that Claimant’s current complaints may be related to improper 
functioning of his endothelial cells.   
 

The ALJ finds the credible medical evidence and testimony in the record 
demonstrates that Claimant has not met his burden to prove by a preponderance of the 
credible evidence that a corneal transplant is reasonable, necessary and related to the 
admitted eye injury.   
 
 Further, there is no evidence in the record to substantiate that Respondents have 
received any medical bills or requests for reimbursement.  Claimant did not properly 
endorse issues related to reimbursement for medical bills or mileage, and there is 
insufficient evidence in the record upon which the Court may issue an Order addressing 
these new alleged issues.   
 
 In addition, the credible evidence in the record demonstrates that no medical 
treatment after June 20, 2012 is reasonable, necessary and related to the May 22, 2012 
eye injury.  Per Dr. Kim, Claimant was back to his baseline, or at MMI, as of June 20, 
2012, and that no additional treatment would be related to the May 22, 2012 work injury.  
Therefore, if the Court determines to address Claimant’s new alleged issues related to 
reimbursement for treatment or mileage incurred after June 20, 2012 is not reasonable, 
necessary or related to this claim.  Therefore, treatment from Dr. Norris and Dr. Kim 
provided after that date, as well as all treatment provided by Dr. Robinson and Dr. 
Doubrava, is not reasonable, necessary and related to the May 22, 2012 eye injury.   
 
 Moreover, because Dr. Robinson is not an authorized treating physician within 
the chain of referral, no treatment or mileage incurred related to Dr. Robinson is 
reasonable, necessary and related to this claim.   
 
 The ALJ finds the only medical issue properly endorsed for adjudication and 
noticed to Respondents is authorization of the corneal transplant.  The credible 
evidence in the record demonstrates that no medical treatment or mileage 
reimbursement after June 20, 2012 is reasonable, necessary and related to the May 22, 
2012 injury.   
 
III. AVERAGE WEEKLY WAGE: 
 

C.R.S. § 8-42-102(2) states that average weekly wage shall be calculated upon 
the monthly, weekly, daily, hourly, or other remuneration which the Claimant was 
receiving at the time of the injury, except that a per diem payment shall be excluded 
from the calculation unless such payment is considered wages for federal income tax 
purposes.  “Where the employee is being paid by the week for services under a contract 
of hire, said weekly remuneration at the time of the injury shall be deemed to be the 



 

 

weekly wage for the purposes of articles 40 to 47 of this title.”  See C.R.S. § 8-42-
102(2)(b).   

 
Should this and the other methods specifically stated in the statute not enable the 

wages to be “fairly computed,” the statute provides that “…the division, in each 
particular case, may compute the average weekly wage of said employee in such other 
manner and by such other method as will, in the opinion of the director based upon the 
facts presented, fairly determine such employee’s average weekly wage.”  See C.R.S. § 
8-42-102(3).   
 

Based on evaluation of the wage records in evidence, the ALJ finds that from 
January 6, 2012 to June 1, 2012, Claimant earned $21,737.26, an average of $1,035.11 
per week.  Claimant also received a per diem of $343.00 per week and Employer paid 
for a hotel room.  The ALJ finds Claimant’s average weekly wage is at least $1,378.11 
per week.  Claimant’s temporary disability rate is the maximum for an injury after July 1, 
2011 - $828.03 per week.       
 
IV. TEMPORARY TOTAL DISABILITY BENEFITS:  
 

Claimant is required to establish a causal connection between a work-related 
injury and a subsequent wage loss in order to obtain temporary total disability (TTD) 
benefits.  C.R.S. 8-42-103(1)(a).    

 
TTD benefits are not payable where “…the attending physician gives the 

employee a written release to return to regular employment…”  C.R.S. § 8-42-105.  
“Unless the record contains conflicting opinions from attending physicians regarding a 
claimant’s release to work, the ALJ is not at liberty to disregard the attending physicians 
opinion that a claimant is released to return to employment.”  Burns v. Robinson Dairy, 
Inc., 911 P.2d 661 (Colo. App. 1995); Joe v. Harrison Western Construction Corp., W.C. 
No. 4-747-660 (Feb. 25, 2009), aff’d, 2009 WL 4697688 (Colo. App. 2009).   
 

Where the attending physician provides Claimant with a written release to work, 
C.R.S. § 8-42-105 requires termination of TTD benefits.  Burns, 911 P.2d at 662.  
Further, in that circumstance, “…evidence concerning claimant’s self-evaluation of his 
ability to perform his job was irrelevant…”  Id. at 663.   

 
Moreover, TTD benefits are not due to a Claimant where the Claimant is 

responsible for his termination of employment.  See C.R.S. § 8-42-105(4).  
“Responsible” reintroduces into the Workers’ Compensation Act the concept of “fault.”  
Colorado Springs Disposal v. Ind’l Claim Appeals Office, 58 P.3d 1061 (Colo. App. 
2002).  In order for a Claimant to be at fault for his termination, he must have performed 
some volitional act or exercised a degree of control over the circumstances resulting in 
the termination of his employment.  See Gilmore v. Ind’l Claim Appeals Office, 187 P.3d 
1129 (Colo. App. 2008).  The employer bears the burden of establishing evidence that 
Claimant was responsible for the separation from employment.  Id.     
 



 

 

 The ALJ finds that Claimant is not entitled to TTD benefits because he has not 
been under any work restrictions related to the May 22, 2012 work injury during the time 
period he alleges entitlement to benefits.  Claimant alleges entitlement to TTD benefits 
beginning December 15, 2012 and continuing.  On May 24, 2012, Claimant was 
released by Concentra to regular duty with no work restrictions.  After that date no other 
authorized treating physician assigns Claimant work restrictions.  There is no conflict in 
opinions amongst Claimant’s medical providers with respect to this claim regarding his 
work restrictions.  In fact, the records demonstrate that all of Claimant’s authorized 
treating medical providers agree that Claimant has no work restrictions.   
 

 The only doctor that arguably provides Claimant with work restrictions 
after May 24, 2012 is Dr. Simonson in the handwritten notation dated June 4, 2012 and 
signed presumably by Dr. Simonson.  However, it is clear from Dr. Simonson’s record 
that he did not physically evaluate Claimant on June 4, 2012, or at any point since 
February 3, 2010.  Furthermore, Dr. Simonson does not state that the recommendation 
to not work with power equipment is related to the May 22, 2012 work injury.  Actually, 
Dr. Simonson circled Claimant’s test results from February 3, 2010, several years prior 
to the May 22, 2012 work injury, apparently in support of his handwritten note.  
(Respondents’ Ex. J, p. 41).             
 
 Therefore, because Claimant was not under any work restrictions per any 
authorized treating physician related to the May 22, 2012 injury at any point during the 
time period he alleges entitlement to TTD benefits, Claimant cannot establish that any 
wage loss is causally related to the work injury.  Claimant’s self-evaluation of his work 
restrictions is irrelevant.   
 
   The ALJ further finds that TTD benefits should not be awarded to Claimant 
because he is responsible for any wage loss he has incurred beginning December 15, 
2012.  The credible and consistent evidence in the record demonstrates that Claimant 
worked for the Employer until the middle of December of 2012 when the project he was 
working on ended.  [Project Manager]’ testimony credibly demonstrates, and Claimant 
did not dispute, that Claimant was able to complete his job duties from May 22, 2012 
through the end of the project in December of 2012.  [Project Manager] also credibly 
testified that he continues to list Claimant on his available crew list.  [Project Manager] 
credibly testified that Claimant’s decision to move out of state has negatively affected 
the availability to Claimant of short-term and emergency projects.  The credible 
evidence in the record demonstrates that Claimant’s May 22, 2012 injury did not cause 
Claimant to be unable to complete his work for the Employer, and the May 22, 2012 
injury did not result in any wage loss.   
 

[Project Manager] also credibly testified that Claimant told him that he was 
moving out of state because his wife had obtained a new job in Nevada.  Although 
Claimant disputes that he told [Project Manager] this, Claimant did testify that he moved 
to Nevada.  Claimant’s decision to move to Nevada was not due to the work injury, but 
due to his wife’s new job.  In fact, Claimant’s decision to move to Nevada could not 
have been due to the May 22, 2012 work injury because Claimant had no work 



 

 

restrictions due to that injury and had not suffered any wage loss as a result of the May 
22, 2012 work injury.  This is further supported by the fact that Claimant does not allege 
any wage loss occurring until the project he was working on ended and he moved to 
Nevada.  

 
The employment records additionally support Respondents’ position that any 

wage loss incurred by Claimant after moving to Nevada was not due to the work injury.  
The Employer certified that as of January 31, 2013, after Claimant had moved to 
Nevada, he was up to date pursuant to OSHA guidelines with the Refresher Training for 
Hazardous Waste Site Workers.  (Respondents’ Ex. N, p. 105).  The fact that the 
Employer certified Claimant’s ability to work per OSHA guidelines demonstrates and 
supports [Project Manager]’ testimony that Claimant continues to be on the available 
crew list, and that Claimant’s opportunities for short-term and emergent work have been 
severely hampered due to his decision to move.   

 
Therefore, the ALJ finds the credible evidence in the record further demonstrates 

that Claimant was responsible for his wage loss after moving to Nevada.  Claimant’s 
decision to move to Nevada was a volitional act over which only he, not the Employer, 
exercised a degree of control.   
 
V. DISFIGUREMENT:  
 
 A claimant may be entitled to an award not to exceed $4,000 for disfigurement 
due to serious and permanent disfigurement to a body part normally exposed to public 
view as a result of the work injury.  C.R.S. § 8-42-108(1).  See also Arkin v. Ind’l 
Commission of Colorado, 145 Colo. 463, 358 P.2d 879 (Colo. 1961).   

  The ALJ finds the credible evidence in the record demonstrates that Claimant’s 
work related injury was resolved and his condition back to “baseline” by June 20, 2012.  
Further, the credible evidence in the record demonstrates that the corneal transplant is 
not reasonable, necessary and related to the May 22, 2012 work injury.   

 Additionally, Claimant testified that he believes the transplant surgery is needed 
because of the blister on his eye.  The blister began on July 2, 2012, several months 
after the work injury, as well as after Dr. Kim stated the workers’ compensation injury 
had resolved.   

 Therefore, the ALJ finds Claimant has a disfigurement to his eye.  However, the 
disfigurement is due to a non-industrial condition.  Claimant’s request for disfigurement 
is denied.      

 
ORDER 

 
 IT IS THEREFORE ORDERED: 
 



 

 

1. Claimant’s request for treatment for his corneal edema, including a 
corneal transplant, is denied.  Treatment after July 6, 2012 is not reasonable, necessary 
or related to the work injury and Respondents are not liable for the costs of such 
treatment.   
 

2. Claimant’s request for determination of an authorized provider in 
Nevada is denied.        
  

3. Claimant’s request for unspecified reimbursement for treatment 
costs and mileage is denied.   
 

4. Dr. Matthew Robinson is not an authorized provider within the chain 
of referral.  Respondents are not liable for the costs of any care obtained by Claimant 
from Dr. Robinson.   
 

5. Claimant’s request for temporary total disability benefits is denied.  
 

6. Claimant’s request for a disfigurement award is denied.  
 

7. Issues not previously determined and not determined herein are 
reserved for future determination.    
 
Dated:  May 14, 2013. 
 

 
  /s/ Bruce C. Friend, ALJ 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The issues determined herein are maximum medical improvement (“MMI”) and 
permanent partial disability (“PPD”) benefits. 

FINDINGS OF FACT 

1. In 2006, claimant suffered a previous work injury to his left knee.  He was 
treated by Dr. Walden, including the administration of cartilage injections, which 
improved the left knee. 

2. Claimant was employed as a technician for the employer.   



 

 

3. On November 11, 2011, claimant suffered an admitted injury to his 
bilateral knees when he slipped off a five and one-half foot ledge. 

4. Dr. Peterson was the initial primary treating physician.  He diagnosed a 
knee contusion and sprain and provided conservative treatment with medications and 
physical therapy. 

5. A November 23, 2011, magnetic resonance image (“MRI”) of the right 
knee showed a subtle medial meniscus tear and grade 2 chondromalacia of the medial 
femoral condyle, lateral tibial plateau, and medial facet of the patella.  Dr. Peterson 
referred claimant to Dr. Walden.   

6. On December 8, 2011, Dr. Walden examined claimant and concluded that 
a small meniscus tear would be unlikely to cause claimant’s symptoms.  Dr. Walden 
administered a steroid injection in the right knee.  Claimant also reported left knee pain.   

7. A December 15, 2011, repeat MRI of the right knee showed mild 
tricompartmental chondromalacia. 

8. Dr. Walden then administered Hyalgan injections. 

9. Claimant was referred to Dr. Wunder, a physiatrist.  He prescribed 
medications and physical therapy. 

10. A May 4, 2012, MRI of the left knee was interpreted as normal.  A repeat 
June 13, 2012, MRI of the left knee had considerable motion artifact, but showed 
possible increased chondral fissuring. 

11. On July 31, 2012, Dr. Wunder determined that claimant was at MMI and 
needed only an independent gym program.  Dr. Wunder diagnosed bilateral 
patellofemoral pain and osteoarthritis.  He determined 10% impairment of each lower 
extremity due to chondromalacia or arthritis, pursuant to Table 40, American Medical 
Association Guides to Evaluation of Permanent Impairment, Third Edition Revised.  Dr. 
Wunder also measured 120 degrees of flexion and full extension to 0 degrees in the 
right knee, resulting in 11% impairment of the right leg.  Dr. Wunder measured 110 
degrees of flexion in the left knee, resulting in 14% impairment of the left leg, and 
extension to 14 degrees, resulting in 1% impairment of the left leg.  Dr. Wunder 
combined the range of motion impairment ratings with the 10% rating under Table 40, to 
determined 20% impairment of the right lower extremity and 24% impairment of the left 
lower extremity. 

 
12. The insurer filed a final admission of liability for PPD benefits based upon 

20% impairment of the right leg and 24% impairment of the left leg.  The insurer also 
admitted liability for post-MMI medical benefits.  Claimant objected and requested a 
Division Independent Medical Examination (“DIME”). 

 
13. On November 20, 2012, Dr. Nagamani performed the DIME.  Dr. 

Nagamani diagnosed bilateral chondromalacia.  Dr. Nagamani agreed that claimant was 



 

 

at MMI on July 31, 2012.  He recommended post-MMI treatment with occasional 
viscosupplementation injections and personal training sessions for exercises.  Dr. 
Nagamani noted crepitus on physical examination.  He also found that claimant resisted 
passive extension of his knees with hamstring contraction and “cogwheeling.”  Dr. 
Nagamani measured bilateral active knee flexion to 110 degrees, but noted that passive 
range of motion was 10 degrees greater.  Dr. Nagamani determined 5% impairment of 
the bilateral lower extremities pursuant to Table 40.  Dr. Nagamani then determined 
11% impairment of the bilateral lower extremities based upon 120 degrees of flexion.  
Dr. Nagamani combined the range of motion and specific disorder impairments to 
determine 15% of each lower extremity. 

 
14. On December 26, 2012, the insurer filed an amended final admission of 

liability for PPD benefits based upon 15% impairment of each leg.  The insurer also 
admitted liability for post-MMI medical benefits. 

 
15. In March 2013, claimant developed swelling and drainage in his knees.   
 
16. On March 28, 2013, Dr. Walden reexamined claimant, who showed him 

photographs of his knees.  Dr. Walden concluded that the photos did not demonstrate 
any work-related problem, but indicated either inflammatory arthritis or septic arthritis.  
Dr. Walden recommended that claimant obtain evaluation by a rheumatologist.  Dr. 
Walden measured 120 degrees of flexion of the bilateral knees with full extension 
bilaterally.  Dr. Walden noted, however, that claimant stopped active range of motion 
due to pain and then slowly would increase bilateral active knee flexion an additional 20 
degrees.  Dr. Walden diagnosed work injury conditions of bilateral patellofemoral and 
chronic pain syndrome.  He recommended only repair or replacement of knee braces 
and an independent exercise program for the work injury. 

 
17. On April 4, 2013, Dr. Lichtenberg performed an independent medical 

examination for claimant.  He diagnosed aggravation of bilateral patellofemoral 
tricompartmental osteoarthritis.  Dr. Lichtenberg agreed that claimant was at MMI that 
day.  He recommended post-MMI medical treatment with pain medications, monitoring, 
and one to two years of health club memberships.  Dr. Lichtenberg noted that claimant 
may need braces, injections, and total knee replacements.  Dr. Lichtenberg determined 
10% bilateral lower extremity impairment pursuant to Table 40, noting that the disruption 
of claimant’s activities warranted the discretionary rating at the midpoint of the range in 
that table.  He also measured 120 degrees of right knee flexion and extension to 10 
degrees, resulting in 11% impairment of the right lower extremity for flexion and 1% for 
extension.  He also measured 110 degrees of left knee flexion and extension to 10 
degrees, resulting in 14% impairment of the left lower extremity for flexion and 1% for 
extension.  Dr. Lichtenberg combined the range of motion and specific disorder ratings 
for total ratings of 21% of the right leg and 24% of the left leg.  Dr. Lichtenberg criticized 
Dr. Nagamani’s use of passive flexion range of motion in his impairment rating. 

 
18. Claimant has failed to prove by clear and convincing evidence that Dr. 

Nagamani erred in determining that claimant was at MMI on July 31, 2012.  Dr. Wunder 



 

 

appropriately determined MMI on that date and noted that claimant needed only an 
independent gym program.  Dr. Nagamani agreed with that determination and his DIME 
report included a thorough review of the previous medical records.  Dr. Litchtenberg 
also agreed that claimant was at MMI, although he picked only the date of his IME.  Dr. 
Walden thought that claimant had non-work injury problems for which he needed 
rheumatological evaluation.  Claimant thought that he needed more physical therapy, 
but his own personal opinion does not demonstrate that it is highly probable that Dr. 
Nagamani erred in determining MMI.  The medical records do not demonstrate that any 
physician disagrees with the determination of MMI or is recommending additional 
treatment to achieve MMI. 

 
19. Claimant has proven by a preponderance of the evidence that he suffered 

permanent impairment in the amount of 20% of the right leg at the hip plus 24% of the 
left leg at the hip.  The impairment rating by Dr. Wunder is more persuasive than those 
of the other physicians.  Dr. Wunder examined claimant at the time of MMI and correctly 
used active range of motion.  Dr. Wunder also better measured the impairment pursuant 
to Table 40 by using the midpoint of the range of values.  Dr. Nagamani incorrectly used 
passive range of motion for the rating, not just to verify that active range of motion was 
accurate.  Dr. Walden, although he did not provide an actual rating, did note that 
claimant was stopping extension early and then completing it.  Dr. Nagamani had 
reason to question the accuracy of active extension, but, under the American Medical 
Association Guides to Evaluation of Permanent Impairment, Third Edition Revised, he 
could not use the passive measurement to do the rating.  Dr. Nagamani also used a 
minimal Table 40 rating even though claimant’s activities have been disrupted.  Dr. 
Lichtenberg’s rating is very similar to that of Dr. Wunder, although it was performed over 
four months later.   
 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.   A 
fact or proposition has been proved by "clear and convincing evidence" if, considering 
all the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).   
 

2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 
C.R.S. as: 
 

A point in time when any medically determinable physical or 
mental impairment as a result of injury has become stable 
and when no further treatment is reasonably expected to 
improve the condition.  The requirement for future medical 
maintenance which will not significantly improve the 
condition or the possibility of improvement or deterioration 
resulting from the passage of time shall not affect a finding of 



 

 

maximum medical improvement.  The possibility of 
improvement or deterioration resulting from the passage of 
time alone shall not affect a finding of maximum medical 
improvement. 

 
Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of 
medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-
548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As found, claimant 
has failed to prove by clear and convincing evidence that Dr. Nagamani erred in 
determining that claimant was at MMI on July 31, 2012.   
 

3. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of disabilities 
and Subsection (8) provides a DIME process for whole person ratings.  The threshold 
issue is application of the schedule and this is a determination of fact based upon a 
preponderance of the evidence.  The application of the schedule depends upon the 
“situs of the functional impairment” rather than just the situs of the original work injury.  
Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); 
Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  The 
heightened burden of proof in Subsection (8) applies only if the threshold determination 
is made that the impairment is not limited to the schedule.  Then, and only then, does 
either party face a clear and convincing evidence burden to overcome the rating of the 
DIME.  Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
The parties did not dispute that claimant was only entitled to a scheduled bilateral leg 
award for PPD benefits.  As found, claimant has proven by a preponderance of the 
evidence that he suffered permanent impairment in the amount of 20% of the right leg at 
the hip plus 24% of the left leg at the hip, pursuant to the rating by Dr. Wunder. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay to claimant PPD benefits based upon permanent 
impairment in the amount of 20% of the right leg at the hip plus 24% of the left leg at the 
hip, commencing July 31, 2012, the date of MMI.  The insurer is entitled to credit for all 
previous payments of PPD benefits in this claim. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. The parties reserved the issues of average weekly wage, medical 
benefits, temporary disability benefits, penalties, and disfigurement benefits for future 
determination after hearing. 



 

 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 16, 2013   /s/ original signed by:______________ 

Error! Reference source not found. 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

1 Whether the claimant has met her burden of proving that she is 
permanently and totally disabled?  

2 Whether the claimant’s use of the TENS unit’s accessories and 
medications as prescribed by the primary treating physician is reasonable and 
necessary?  
 

STIPULATIONS 
 

1 At the time of hearing, the parties stipulated the claimant was covered by 
employer-paid health insurance, which was subsequently terminated on December 3, 
2010.  The replacement cost of the claimant’s employer-paid health insurance was 
$365.68 per month.   The claimant’s admitted average weekly wage is $480.26.  Adding 
the replacement cost of the employer-paid health insurance to the claimant’s admitted 
average weekly wage results in a new average weekly wage, as of December 3, 2010, 
of $565.59, with a corresponding benefit rate of $377.06.   

2 The parties further stipulated that the offset for Social Security Disability is 
$102.12 per week, beginning April 1, 2011. 

3 The parties agree the respondents are entitled to reserve the right to 
challenge the average weekly wage in the future, based on the claimant’s receipt of 



 

 

Medicare as the cost of Medicare may be less than the replacement cost of the 
employer-paid health insurance, thereby reducing the claimant’s AWW and 
corresponding benefit rate.  

 

FINDINGS OF FACT 

1. The claimant is a 48-year-old woman.   
2. The claimant was hired by the respondent-employer on August 3, 2000, to 

work as a sales associate.   
3. On August 3, 2010 the claimant complained of injuries to her head, and 

later asserted neck and multiple other bodily injuries, as the result of an admitted 
accident, where an overhead door in the general merchandise area purportedly hit her 
on the posterior aspect of top of the head.   

4. The claimant’s August 3, 2010 shift started at 7:00 a.m. and ended at 3:00 
p.m.  The accident occurred at 7:40 a.m.  The claimant completed her shift on August 3, 
2010, without reported difficulty.    

5. After the accident, the claimant completed an incident report, but did not 
complete an accident report nor immediately request medical treatment.   

6. The August 3, 2010 event was peripherally witnessed by [Associate].  
[Associate] is an associate in DSD receiving.  [Associate] heard the overhead bay door 
coming down, she stepped back, looked over and saw the door resting on a blue cart, 
which was positioned in front of the claimant.  [Associate] heard the door hit the blue 
cart.  The claimant did not cry out, fall to the floor or state the door had struck her.   
Later, when [Associate] confronted the claimant, stating, “You know that door never hit 
you,” the claimant did not deny the statement.  The day following the accident, the 
claimant completed an Associate’s Statement. In her Associate’s Statement, the 
claimant gave a complete description of the accident and her symptoms.  The claimant 
indicated her “head” was the injured body part.  No other injuries were noted.    The only 
complaint listed by the claimant was, “Head hurts, etc.”  No complaints of back, neck or 
extremity pain were then reported.   

7. On August 4, 2010, the claimant also requested medical treatment.  The 
claimant selected Dr. Douglas McFarland as the physician designated to treat her work 
injuries.   The claimant told Dr. McFarland that she “saw stars” after the injury, but did 
not fall.  She reported pain, dizziness, blurred vision and ringing in her right ear as well 
as neck pain, headaches, and nausea.  The claimant denied any loss of consciousness 
as a result of the accident.  Dr. McFarland diagnosed a cervicothoracic strain and mild 
concussion. 

8. Dr. McFarland released the claimant to return to regular work on August 4, 
2010. 

9. The claimant continued to treat with Dr. McFarland over the ensuing 
months until October 2011, when the parties agreed to a change of physician to Dr. 
Timothy Sandell. 



 

 

10. In the interim the claimant had also been referred to Dr. D. Keith 
Caughfield, a physiatrist.  

11. Dr. Caughfield evaluated the claimant on December 21, 2010.  At that 
time, the claimant described the accident as occurring when an overhead door struck 
her in the head.  The claimant described the impact as sufficient to “daze” her, with no 
loss of consciousness. Dr. Caughfield’s notes indicate the alleged numbness and 
tingling in the claimant’s arms began in September 2010 and was “with use, not 
predictable, and of very short duration.”  Dr. Caughfield changed the claimant’s 
medications, due primarily to her reported lack of benefit, and side effects.   

12. It was into her course of treatment with Dr. Caughfield, that the claimant 
began alleging that she had no memory of the accident at all; that her description of 
events was based not on what she remembered, but rather on what she had been told 
by witnessing co-workers; although the only witness was [Associate] who only 
peripherally witnessed the incident and who is at odds with the claimant as to what 
happened. The claimant also reported losing all memory of her childhood, adolescence, 
and adulthood prior to the accident, including milestone events such as her graduating 
from high school, her marriage, the births of her children, divorce, etc.  However, the 
claimant is able to recall her medical history as reported to the treating physicians in the 
claim.   

13. Dr. Caughfield ultimately referred the claimant for a psychological 
evaluation by Dr. David Hopkins.  The claimant reported to Dr. Hopkins that her work-
related complaints included a loss of both recent and remote memory, pain in the low 
back radiating into the buttocks and both legs, neck pain, headaches, blurred vision, 
dizziness, and a feeling of “heaviness” in her bilateral upper extremities. 

14. On the MMPI-2, the claimant had significant elevation on three primary 
clinical scales, which, according to Dr. Hopkins, reflect a very somatic focus and a 
tendency to respond to stress with not only somatic, but also cognitive complaints. Dr. 
Hopkins noted, “There are some interesting inconsistencies in her ability to recall, but 
not recognize items, which is a rather unusual finding”.  His impression was that the 
claimant has a chronic pain disorder with both physical and psychological factors.  The 
claimant’s psychological testing suggested that there is secondary overlay from 
psychological factors affecting her pain perception and that her personality style puts 
her at risk for responding to stress with physical and also cognitive complaints.  Dr. 
Hopkins noted that while part of the claimant’s cognitive profile is consistent with post-
concussive syndrome, there are other features which appear to be more psychological 
in nature.   According to Dr. Hopkins, it is extremely unusual for patients to forget their 
childhood.  In addressing the psychological factors associated with the claimant’s 
presentation, Dr. Hopkins’ opined, “This constellation of symptoms is unusual for 
concussion and post-concussive syndrome.  The loss of remote memory is unusual and 
is probably related to psychological factors rather than neurological dysfunction.   

15. Within Dr. Hopkins’ testing, were no tests aimed at assessing validity or 
effort.   

16. On follow up with Dr. Caughfield, it was noted the claimant had undergone 
an April 25, 2011 EMG of the right upper extremity, which was read as entirely normal.  



 

 

Dr. Caughfield noted the claimant’s excessive pain complaints, such as continuous right 
hand and arm tremulousness and elevating her shoulders if he mentioned her cervical 
spine.  Dr. Caughfield also noted that, although the claimant reported some benefit from 
her multiple medications, “It is not reflected in either her pain scales or her functional 
activities.  It was Dr. Caughfield’s plan to taper the pain medications one at a time.   

17. On July 11, 2011, Dr. Caughfield opined that he had nothing further to 
offer the claimant.  He deferred to Dr. McFarland on the issues of MMI and impairment.   

18. On September 20, 2011, the claimant was evaluated by Dr. Eric Ridings. 
The claimant also told Dr. Ridings that she had no recollection of the accident occurring, 
and that her first memory was waking up in the back room being given medication by an 
assistant manager, with no additional memories thereafter until reporting to work the 
following day and asking for accident-related medical treatment.  Dr. Ridings reviewed 
the medical records. He also reviewed a short clip of video surveillance. The claimant 
reported zero percent improvement in her condition from the date of injury, despite all 
the treatment received through the date of Dr. Ridings’ exam.   

19. Dr. Ridings noted the claimant had a flat affect and prolonged periods of 
staring, which the claimant explained as problems with word finding, but which, in his 
opinion were not a typical presentation for a patient with word-finding problems.  The 
claimant would simply stop speaking and stare into space, often for a prolonged period, 
then resume where she previously left off. According to Dr. Ridings, the claimant gave 
no impression she was searching for a word or was confused. Despite complaints of 
short and long-term memory loss, the claimant was able to clearly relate her medical 
history and recalled easily the answers to questions about her medical history 
throughout the exam.   

20. Dr. Ridings reviewed a 26-minute surveillance video dated June 2, 2011, 
contained in the record at Exhibit R.   The surveillance video shows the claimant 
shopping in a store, getting self-service gas, and taking groceries into her home.  
According to Dr. Ridings, the claimant moved more slowly than the average person and 
had a flat facial affect, but she moved her neck without evidence of discomfort, 
particularly in rotation, which was seen numerous times. In forward flexion, on several 
occasions, the claimant demonstrated clearly increased range of motion over what she 
demonstrated in the course of Dr. Ridings’ exam, particularly in the scenes where the 
claimant was with her grandson and when the packages of Styrofoam plates fell to the 
ground. 

21. Based on his review of the evidence, including the video surveillance, Dr. 
Ridings diagnosed the claimant with a contusion to the head resulting in a mild closed 
head injury with some symptoms of post concussive syndrome and cervicothoracic 
strain. According to Dr. Ridings, later in her course, the claimant developed an 
adjustment reaction with depression and anxiety and a pain disorder with both 
psychological factors and physical factors.  Dr. Ridings noted the claimant has 
complaints of chronic headaches, which cannot be proven or disproven.  In Dr. Ridings 
opinion, there is marked psychological overlay to the severity of the claimant’s 
complaints of ongoing pain, cognitive impairments, and functional disability.  Dr. Ridings 
opined that the claimant’s non-work-related complaints include right trochanteric bursitis 



 

 

and iliotibial band syndrome, and complaints of lumbar pain with occasional radiation of 
pain into the bilateral lower extremities.   

22. Further, in Dr. Ridings’ opinion, the claimant does not have objective 
evidence of the intermittent or waxing and waning complaints of numbness and tingling 
and pain down the bilateral upper extremities or tremors, and these upper extremity 
complaints, in his opinion, are psychologically based or factitious.   

23. Dr. Sandell first evaluated the claimant on October 5, 2011.  On that date, 
the claimant was complaining of pain at the base of the skull radiating into the upper 
shoulders, as well as into the shoulder blade area, bilaterally. The claimant alleges this 
pain will go into the bilateral arms, causing a numb and shaky feeling in both arms. The 
claimant asserts that she experiences radiation of pain into the low back, as well as pain 
into the bilateral legs.  Again, she reported a heavy and shaking sensation in the 
bilateral arms, with generalized weakness.  The claimant complained of numbness and 
tingling in the bilateral hands and arms, as well as some tingling in the left lower 
extremity.  Dr. Sandell’s impression was chronic cervical pain, post work injury of 
August 3, 2010, with symptoms which are “certainly diffuse in nature”. 

24. A Functional Capacity Evaluation was performed on December 10, 2011 
by Gail Gehrig.  The claimant was able to provide Gehrig a detailed description of the 
accident, with far more factual information than was given to any other medical provider.  
This is despite the claimant’s prior assertions that her first memory of the accident was 
waking up in the back room with the assistant manager giving her medication, with her 
next memory being appearing for work the following day seeking medical treatment.   

25. According to the accident description given by the claimant to Gail Gehrig, 
the claimant was pushing a six-wheeled cart.  A warehouse bay door was opened and 
the claimant was told to walk through.  When the claimant walked through the door, the 
door came down and hit the claimant at the posterior portion of the top of her head. The 
claimant believes she was looking down at the cart and slightly to the right at two 
employees in front of the cart at the time of the impact.  As stated above , the only 
employee witness was [Associate]. 

26. Ms. Gehrig diagnosed “cervical instability.”  Ms. Gehrig agreed, and the 
medical records confirm there is no objective diagnostic evidence of cervical instability.  
Ms. Gehrig further agrees not all doctors accept her theory of “cervical instability” 
absent radiographic evidence of the same.  Ms. Gehrig opines, “[The claimant] tests 
positive for cervical instability.”  Ms. Gehrig’s opinion in this regard is contrary to the 
opinions of all medical doctors who evaluated the claimant. The evaluating medical 
providers objectively, including on review of MRI, found no cervical instability. 

27. On December 12, 2011, Dr. Sandell placed the claimant at maximum 
medical improvement.  Dr. Sandell did not perform his own range of motion testing in 
arriving at the claimant’s permanent physical impairment rating, instead relying on the 
FCE performed by Ms. Gehrig.  Dr. Sandell assigned a four percent whole person 
permanent physical impairment rating per Table 53(II)(B) of the AMA Guides for 
unoperated specific disorders of the spine and over six months of medically 
documented pain.  Dr. Sandell assigned an additional seventeen percent permanent 
physical impairment for loss of range of cervical motion, as determined by Ms. Gehrig.  



 

 

The four percent and seventeen percent impairment combined to 20 percent whole 
person impairment.  Dr. Sandell opined the claimant would require medical care to 
maintain her condition at MMI. 

28. In terms of permanent physical restrictions, Dr. Sandell again simply 
adopted Gail Gehrig’s opinions following the functional capacity evaluation and 
restricted the claimant to lifting ten pounds or less, no squatting, crouching, stooping, 
crawling, reaching above the shoulders with the right upper extremity, repetitive upper 
extremity motions, and climbing, occasional bending, kneeling, stair climbing, reaching 
at shoulder level, and left reaching above the shoulder level, occasional standing and 
walking, with the ability to change postures frequently, and the ability to do a variety of 
tasks.  Dr. Sandell did not provide any rating for the claimant’s head injury.   

29. The claimant did not begin reporting pain in the low back, left, hip, or lower 
extremities until September 13, 2010, when she presented to Dr. McFarland reporting 
that she “turned while walking at work, but otherwise does not remember how the pain 
started”.   Exhibit D, Bates 20.   Dr. McFarland told he claimant that her low back 
symptoms and tightness in her shoulders is not related to her work injury.   

30. The evidentiary deposition of Dr. Sandell was taken on January 15, 2013.  
In his testimony, Dr. Sandell agreed with Dr. Ridings’ opinions that the claimant’s lower 
extremity symptoms and alleged lumbar pain are not related to the August 3, 2010 
accident. 

31. Dr. Sandell further testified that, in the period he has treated the claimant, 
from October 5, 2011 through October 22, 2012, her subjective complaints have not 
improved on the medications being prescribed.  The claimant’s presentation of 
complaints has not improved.  It would be in the claimant’s best interests to 
reduce/minimize exposure to medications, including pain medications. Dr. Sandell 
opined it was not reasonable and necessary for the claimant to utilize 90-day of TENS 
supplies in a 30-day period.  A 90-day supply should last 90 days. 

32. In Dr. Sandell’s opinion, the claimant’s diffuse complaints are “difficult to 
pin down and have an objective diagnosis”.  There’s been concerns there is a 
psychological diagnosis such as a somatoform disorder, whether it is – it’s hard to 
identify one objective diagnosis that’s going to explain such diffuse complaints.”   

33. Dr. Sandell further agreed that no objective findings supported the 
claimant’s permanent physical restrictions because her limitations in range of motion 
are relatively subjective in nature and “it’s difficult to tell, as far as the findings on the 
MRI scan, as to exactly when those occurred, talking about some small disc 
protrusions.”  The only way the claimant’s condition could be made worse is if she were 
doing “heavy physical activity or certain repetitive activities”.     

34. According to Dr. Sandell, if the claimant did not exert maximum effort in 
the FCE by Ms. Gehrig, then the work restrictions imposed by Ms. Gehrig would be 
inaccurate.   

35. On March 29, 2012, the claimant underwent an independent medical 
evaluation performed by Dr. Stephen Moe.   



 

 

36. Dr. Moe opined, “By dint of brain physiology responsible for the clinical 
manifestations of a concussion, symptoms and effects caused by such an injury follow a 
“worst first course”.   Problems due to a concussion are invariably better or static at one 
week post injury as compared to a day post injury, and better (or not worse) at one 
month versus a week after injury, etc.”   Exhibit K, Bates 135.  Further, long-standing 
memory is highly resistant to loss, as alleged by the claimant.  “Ribot’s law” is a term 
given to the “last in first out” principle associated with amnesia.  That is to say, 
regardless of the medical condition, whether it be Alzheimer’s Dementia, encephalitis, a 
traumatic brain injury, or other, recently learned information is most vulnerable to 
amnesia, whereas information about one’s childhood and early adulthood tends to 
withstand even significant brain damage.  Thus, it is extremely unlikely any claimed loss 
of autobiographical memory, as the claimant is reporting, was caused by a brain injury.  
It is especially improbable for a very mild concussion to result in such a reported loss.  
Instead, the claimant’s report of the loss of autobiographical information must be due to 
either dissociation (forgetting due to psychological causes, which is fully reversible) or 
intentional misreporting.   

37. Dr. Moe opined the claimant’s treatment with opioids be discontinued and 
the claimant take a more proactive role in improving her flexibility, strength and level of 
fitness. Dr. Moe further opined that the claimant suffers from a major depressive 
disorder that is relatively mild in severity.  Whereas this condition likely contributes to 
the Psychological Factors affecting Medical Condition, the claimant’s depressive 
symptoms themselves do not cause significant impairment and thereby do not affect her 
employability.   

38. Dr. Paul Richards performed an independent neuropsychological 
evaluation on April 24, 2012.  The evidentiary deposition of Dr. Richards was taken on 
February 8, 2013, testifying as an expert in the field of neuropsychology. 

39. Based on the claimant’s description of the accident, the claimant’s 
allegations of remote memory loss and severe cognitive problems are “highly 
inconsistent” with her injuries.  Dr.  Richards could think of no injury or illness with which 
the claimant’s description of remote memory loss would be consistent. 

40. Dr. Richards testified that the claimant does suffer from a somatoform 
disorder, which is unconscious in nature.  However, very clearly, there is a conscious 
component to the claimant’s presentation, including her pain complaints as well: 

I think there’s a conscious component to telling a neuropsychologist, over 
an hour and a half interview, that there’s many many things that you can’t 
do and that you have no recollection of many important things in your life, 
and then to turn around and proceed to tell that neuropsychologist without 
referring to note or IPad or any kind of other compensatory aid – [the 
claimant] answered a number of questions that demonstrated to me that, 
in fact, she did have a remote memory.  

* * * 
Q.  Do you think she’s making up pain complaints here?  



 

 

A.  I think there’s a  -- yes.  I think that’s an exaggeration or 
embellishment component.   

*  * * 
Q. . . . Does the real physical pain that she feels, that she believes 

she is feeling, does that affect her functioning outside the home?   
A.  I would say to a very mild extent. If kind of graded mild, 

moderate, severe, profound.  I would say to a very mild, minimal extent.  
41. Dr. Henry Roth evaluated the claimant on June 14, 2012.  The evidentiary 

deposition of Dr. Roth was taken on January 21, 2013.   
42. Dr. Roth testified consistent with his report that the claimant’s symptoms 

are not a reflection of structural lesions, injuries sustained, or any alteration or 
dysfunction of the claimant’s physiology or anatomy.  The claimant’s symptom 
perception is purely somatoform in nature.      

43. The claimant’s assigned permanent physical impairment rating for loss of 
range of motion is outside the AMA Guidelines, Third Ed., Rev’d.  and Colorado’s 
Worker’s Compensation Act (section 8-42-101(3.7, C.R.S.) which require physiologic 
correlation: 

Physiologic correlation is not a complaint that makes no sense in terms of 
its location, duration and intensity and failure to respond to medical 
therapies over the passage of time.  It’s not a subjective complaint.  It is 
an objective, reproducible, measurable abnormality as determined by a 
medical means.   
44. In Dr. Roth’s opinion, consistent with the opinion of Dr. Ridings and Dr. 

Richards, the claimant does not require any restrictions related to her August 3, 2010 
claim.  Consistent with the opinion of Dr. Richards, restricting the claimant from all work 
activity would be harmful to the claimant.   

45. On August 8, 2012, the claimant was evaluated by authorized treating 
physician, Dr. Scott de la Garza.   

46.  Dr. de la Garza opined, “There has been a lot done in lieu of diagnostic 
testing.  All tests have been normal.  Her treatment has progressed to the point of her 
being on heavy narcotics.  In the aspect of evaluating this condition, I cannot fathom 
that this is a good plan for an injury with no structural lesions. . . .”   

47. Dr. Roth agreed the claimant should be weaned off the narcotics and that 
weaning the claimant would be in accordance with Colorado’s Medical Treatment 
Guidelines, which require that medications be linked to an improvement in function and 
not just pain control. 

48. Michael Fitzgibbons performed a vocational assessment of the claimant.   
In Mr. Fitzgibbons’ opinion, the most important opinion was the opinion of Dr. Hopkins.  
According to Mr. Fitzgibbons, the claimant’s mental functioning was the “crux of the 
case”.  Mr. Fitzgibbons’ testified that if Dr. Hopkins’ testing is invalid, and Dr. Richards’ 
tests results show the claimant functioning at an average to superior level, as scored 



 

 

against individuals of her own education and age, “she could do all sorts of things. . . . 
She could do every job she’s capable of doing from a cognitive perspective.” 

49. The ALJ finds that the FCE conducted by Ms. Gerig resulted in invalid 
data. 

50. The ALJ finds that the opinions of Dr. Roth and Dr. Richards are credible 
and more persuasive than medical evidence to the contrary. 

51. The respondents’ Vocational Expert, Patricia Anctil, CRC, CDMS, CCM, 
met with the claimant, reviewed her medical records, analyzed the claimant’s 
transferable skills, and conducted vocational research.  In her report and testimony, Ms. 
Anctil identified occupations within the claimant’s physical restrictions and skills at which 
the claimant could earn wages. 

52. Based upon a totality of the credible evidence produced the ALJ finds that 
the claimant has failed to establish that it is more likely than not that she is incapable of 
earning a wage at her former or other employment as a result of any injury that occurred 
on or about August 3, 2010. 

53. The ALJ finds that the claimant has failed to establish that it is more likely 
than not that any condition of the claimant that would cause her to be unemployable is 
related to any injury that occurred on or about August 3, 2010.   

54. The claimant has failed to prove that it is more likely than not that her 
need for a TENS Unit is reasonable, necessary and related to the August 3, 2010 
accident.  The claimant has not demonstrated that the use of this device is related to 
her current condition.   

55. The claimant has failed to prove that it is more likely than not that her 
current medications, gabapentin, Cymbalta, Zolpidem, MSIR, MSER and Vicoprofen are 
reasonable, necessary and related to the August 3, 2010 accident.  The claimant has 
not demonstrated that the use of any of these medications is related to her current 
condition. 
 

CONCLUSIONS OF LAW 

 
1 The purpose of the Workers’ Compensation Act of Colorado is to assure 

the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102 
(1), C.R.S.  A Claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S  A 
preponderance of the evidence is that which leads the trier of fact, after considering  all 
of the evidence, to find that a fact is probably more true than not.  Page v. Clark, 197 
Colo. 306, 591 P.2d 792 (1979).  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  



 

 

2 The judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3 When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936). 

4 To establish a claim for permanent total disability (PTD) a claimant 
shoulders the burden of proving by a preponderance of the evidence that he is unable 
to earn any wages in the same or other employment.  Sections 8-43-201 and 8-40-201 
(16.5)(a), C.R.S. 

5 A claimant must demonstrate that his industrial injuries constitute a 
“significant causative factor” in order to establish a claim for PTD.  In re Olinger, W.C. 
No. 4-002-991 (ICAO, March 31, 2005).  A “significant causative factor” requires a direct 
causal relationship between the industrial injuries and a PTD claim.  In re Dickerson, 
W.C. No. 4-323-980 (ICAO, July 24, 2006); See Seifried v. Industrial Commission, 736 
P.2d 1262 (Colo. App. 1986). 

6 In ascertaining whether a claimant is able to earn any wages, the ALJ may 
consider various “human factors”, including a Claimant’s physical condition, mental 
ability, age, employment history, education, and availability of work that the Claimant 
could perform.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d at 550, 556; Holly 
Nursing v. ICAO, 992 P.2d 701 (Colo. App. 1999).  The critical test, which must be 
conducted on a case by case basis, is whether employment exists that is reasonably 
available to the claimant under her particular circumstances.  Bymer, 905 P.2d at 557.  
Ultimately the determination of whether a Claimant suffers from a permanent and total 
disability is an issue of fact for resolution by the ALJ.  In re Selvage, W.C. No. 4-486-
801 (ICAO, Oct. 9, 2007). 

7 The ALJ concludes as found above that the clamant has failed to establish 
by a preponderance of the evidence that the claimant is incapable of earning a wage at 
her former or any employment as a result of the claimant’s industrial injury of August 3, 
2010. 

8 The claimant has failed to establish that her current condition is directly 
caused by her industrial injury such that it is a significant causative factor. 

9 The claimant has failed to establish by a preponderance of the evidence 
that her need for a TENS Unit is reasonable, necessary and related to the August 3, 
2010 accident.  The claimant has not demonstrated that the use of this device is related 
to her current condition.   

10 The claimant has failed to establish by a preponderance of the evidence 
that her current medications, gabapentin, Cymbalta, Zolpidem, MSIR, MSER and 
Vicoprofen are reasonable, necessary and related to the August 3, 2010 accident.  The 



 

 

claimant has not demonstrated that the use of any of these medications is related to her 
current condition. 
 

ORDER 

 It is therefore ordered that: 

1 The claimant’s request for permanent total disability is denied and 
dismissed. 

2 Per the Stipulation of the parties, the claimant’s average weekly wage, as 
of December 3, 2010 is $565.69. 

3 The insurer shall pay claimant permanent partial disability based on an 
impairment of 20 percent of the whole person and an average weekly wage of $565.69, 
taking credit for all amounts paid per their January 23, 2012 Final Admission of Liability. 

4 The claimant is entitled to temporary total disability based on an average 
weekly wage of $565.69, and a corresponding benefit rate of $377.06 from December 3, 
2010 through December 10, 2011, plus interest at the rate of eight percent per annum 
on all amounts not paid when due.  

5 The Respondents are entitled to offset $102.12 per week for Social 
Security Disability beginning April 1, 2011.  

6 The claimant is not entitled to the use of a TENS Unit.     
7 The claimant is not entitled to current medications of gabapentin, 

Cymbalta, Zolpidem, MSIR, MSER and Vicoprofen.   
8 The insurer shall pay interest to claimant at the rate of 8% per annum on 

all amounts of compensation not paid when due. 
9 All matters not determined herein, and not closed by operation of law, are 

reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
DATE: May 16, 2013 : 

Donald E. Walsh 



 

 

Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-617-01 

ISSUES 

 The issues presented for determination are whether the Claimant is entitled to 
permanent impairment rating and if so, whether percentage he is entitled to; the correct 
amount of Claimant’s average weekly wage (AWW); and disfigurement.  The parties 
stipulated that all temporary total disability paid after Claimant reached maximum 
medical improvement (MMI) will be offset again any PPD awarded.  

FINDINGS OF FACT 

1. The Claimant was diagnosed with bilateral carpal tunnel syndrome (CTS) on 
November 1, 2011, which he attributed to his job duties with the Employer.   

2. The Respondents admitted liability and Claimant underwent treatment 
including bilateral CTS release surgery.  Following the surgery, the Claimant’s recovery 
progressed rather slowly.  He attended hand therapy then work hardening.  He 
ultimately achieved full range of motion in his bilateral wrists but his grip strength 
remained diminished.   

3. An EMG performed post-surgery on October 22, 2012 showed mild to 
moderate median slowing across the wrist with significant improvement from pre-
operative studies.  The EMG also showed some ulnar nerve problems, but an ulnar 
nerve problem had never been related to Claimant’s CTS diagnosis or made part of this 
claim.  

4. On November 7, 2012, Claimant’s authorized treating physician, Dr. Bussey, 
determined that the Claimant had reached MMI.  Dr. Bussey also assessed Claimant for 
permanent impairment.  Dr. Bussey’s medical report indicates that Claimant had 
ongoing diminished grip strength which did not improve despite strengthening therapies.  
Dr. Bussey applied Table 21 and 23 of the AMA Guides to Permanent Impairment, 3rd 
Edition Revised, and determined Claimant sustained 30% impairment in each upper 
extremity.  He noted that Claimant’s grip strength was significantly diminished based on 
Claimant’s age, maleness, disease and surgical procedure.  Dr. Bussey put a “0” in the 
box for “peripheral nervous system impairment” indicating he did not believe Claimant 
suffered a peripheral nervous system impairment.  Dr. Bussey did not specify what 
instrument he used to calculate the Claimant’s grip strength nor did he specifically 
indicate he took three measurements of each hand’s strength.  He also provided no 
explanation as to why he relied on grip strength rather than the peripheral nerve injury 
table found in the AMA Guides.   



 

 

5. The Respondents referred the Claimant for an independent medical 
examination with Dr. Allison Fall.  Dr. Fall evaluated the Claimant on March 6, 2013.  Dr. 
Fall criticized Dr. Bussey for considering diminished grip strength when assessing 
permanent impairment.  Her report indicates that the AMA Guides and the Division of 
Workers’ Compensation Level II accreditation courses do not permit use of grip strength 
when there are other ways to measure impairment for a specific injury.  Dr. Fall 
concluded that Claimant’s impairment rating should be determined by the injury to 
Claimant’s median nerve itself.  Since the most recent EMG study showed no reduction 
in nerve motion amplitude or acute denervation, Dr. Fall indicated she would not expect 
significant strength loss.  She concluded the Claimant sustained permanent impairment 
of 8% in each upper extremity.   

6. During the hearing, Dr. Fall explained how she determined that Claimant 
sustained 8% impairment in each upper extremity.  Dr. Fall first explained that that CTS 
is compression of the median nerve which is a peripheral nerve.  She specifically 
disagreed with Dr. Bussey’s indication of no peripheral nervous system impairment.  
Although Dr. Fall never specifically identified which table in the AMA Guides she applied 
to Claimant’s injury, the ALJ infers she applied Table 14 (also known as the peripheral 
nerve table) which indicates that the maximum percentage loss of function due to motor 
deficit for the median nerve is 35%.   The Level II accreditation course recommends use 
of Table 14 for peripheral nerve injuries.  Dr. Fall explained that the gradation tables are 
then consulted to determine the grade.  She determined that Claimant had a grade 2 
motor loss of 1-25%.  She multiplied 25% by 35%.  Her report indicates that such 
calculation results in 8.25, which is mathematically incorrect.  The calculation actually 
results in 8.75 which should rounded up to 9% (see Exhibit 11, p. 95 which contains the 
exact same calculation).   

7. After reviewing all of the evidence, the ALJ concludes that Claimant has not 
proven he is entitled to the impairment rating assessed by Dr. Bussey.  Dr. Bussey 
failed to provide any adequate explanation for why he used grip strength as opposed to 
the peripheral nerve table.  The ALJ agrees with Dr. Fall’s opinions that CTS 
necessarily involves the median nerve which is a peripheral nerve meaning the 
peripheral nerve table (Table 14) is applicable to the Claimant’s injury.   Further, the 
Level II curriculum offered into evidence by the Claimant supports Dr. Fall’s opinions 
and conclusions as do the AMA Guides.  The ALJ rejects Dr. Fall’s 8% calculation as 
mathematically incorrect.  Claimant, therefore, has established entitlement to 9% 
permanent impairment for each upper extremity.  The Respondents shall pay the PPD 
consistent with the findings on AWW set forth in detail below.   

8. The Respondents admitted for an AWW in the amount of $399.98.  The 
Claimant asserts his AWW should be increased to $561.62.  According to the 
Claimant’s paycheck stub for the pay period ending on October 30, 2011, the Claimant’s 
base rate of pay is $13.25 hourly at 40 hours per week for a total of $530.00 per week. 

9. The ALJ cannot discern how the Claimant arrived at $530.46 as his base rate 
of pay. Nevertheless, given that Claimant alleged that his injury began on November 1, 
2011, the Claimant earned $530.00 per week “at the time” of the injury. Thus, the 



 

 

Claimant’s AWW from the date of the injury through November 18, 2012, is $530.  
Respondents’ assertion that Claimant earned only $399.98 per week lacks any credible 
support.   

10. Effective November 18, 2012, the Claimant’s group health, dental and vision 
insurance coverage offered by the Employer terminated.  The Claimant asserts that his 
AWW should be increased by $31.16 for a new total of $561.62 (This increase was 
arrived at by subtracting $530.46 from the asserted new AWW of $561.62).  An 
increase of $30.16 per week means that the Claimant’s cost of continuing coverage 
would total $135.02 monthly.    Exhibit 2 reflects that the monthly premiums pertaining 
to the family plan are $67.51 for health, $48.32 for dental and $19.19, the sum of which 
is $135.02. Accordingly, Claimant is entitled to an increase in his AWW of $31.16 
effective November 19, 2012.  Claimant’s total AWW as of November 19, 2012 is 
$561.16. 

11. As a result of this work injury, Claimant has a visible disfigurement to the 
body consisting of surgical scars on his right and left wrists each approximately 2.75 
inches long.  The scars extend from the wrist into the palms of his hands.  These areas 
are normally exposed to public view. Accordingly, Claimant is entitled to a disfigurement 
award in the amount of $1,650.00. 

 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions of 
law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-
201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 



 

 

ORDER 

 It is therefore ordered that: 

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  ___________________ 

Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-835-313 

ISSUE 

 Whether Claimant has established by a preponderance of the evidence that the 
physical therapy she received at Belmar Physical Therapy, P.C. from July 25, 2012 
through November 12, 2012 was reasonable, necessary and related to her September 
6, 2010 right ankle injury. 

STIPULATIONS 

The parties agreed to the following: 
 
1. Respondent will pay at the fee schedule all Belmar Physical Therapy, P.C. 

visits occurring prior to September 24, 2012. 



 

 

2. Any physical therapy Claimant received on her right shoulder at Belmar 
Physical Therapy on and after September 24, 2012 was not part of the admitted 
industrial injury in the present matter. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as an Associate at the Service Desk.  On 
September 6, 2010 Claimant suffered a compensable industrial injury to her right ankle 
during the course and scope of her employment.  She hurriedly moved to greet a 
customer but twisted her right ankle and fell to the ground. 

 2. Employer directed Claimant to Conifer Medical Center for treatment.  
Conifer Medical Center then referred Claimant to Authorized Treating Physician (ATP) 
Frances D. Faro, M.D. for an examination. 

 3. On July 19, 2012 Dr. Faro referred Claimant for treatment with Belmar 
Physical Therapy.  With regard to the referral, Dr. Faro only stated:  “I would like to get 
[Claimant] into physical therapy to see if we can improve her functional instability and 
get her asymptomatic.”  The only body part that Dr. Faro mentioned in the July 19, 2012 
report was Claimant’s right ankle. 

 4. Claimant received treatment from Belmar Physical Therapy on July 25, 
2012, July 31, 2012, August 2, 2012, August 27, 2012, August 30, 2012, September 13, 
2012 and September 19, 2012.  Treatment was limited to Claimant’s right lower 
extremity and lower back. 

 5. Sometime after September 19, 2012, but before September 24, 2012 
Claimant called Dr. Faro and complained of pain in her right upper extremity.  During 
the same time period Claimant drove to Dr. Faro’s office and picked up a new referral 
for physical therapy to include the right upper extremity.  Claimant gave the new 
prescription to Belmar Physical Therapy on or before September 24, 2012. 

6. Dr. Faro has consistently maintained that physical therapy on Claimant’s hip, 
lower back and right knee was necessitated by her ankle injury.  During her 
February 21, 2013 deposition she explained: 
 

I feel quite strongly that core strengthening and vastus medialis obliquus 
strengthening are essential to correcting problems that happen when there 
is a dysfunctional ankle, and that patients’ benefits improve long term 
more when there is a more holistic approach to physical therapy.  

7. On September 24, 2012 the physical therapy note from Belmar Physical 
Therapy, P.C. stated: 
 

[Claimant] saw her physician, who wrote a new prescription, adding 
shoulder to treatment.  Pt. reports pain across the top of her right 



 

 

shoulder.  Prolonged writing and typing increase her pain. Overhead 
motion and reaching behind back hurt her, too. 

 8. Claimant has had six physical therapy sessions from September 24, 2012 
through November 12, 2012.  The total of the bills from all six sessions was $500. 

 9. Claimant credibly explained that at each 30 minute physical therapy visit 
from September 24, 2012 through November 12, 2012 the physical therapist spent no 
more than five to eight minutes treating her shoulder.  The rest of the sessions were 
spent on the medical symptoms in Claimant’s hip, lower back and right knee that had 
been caused by the compensable industrial injury to her right ankle. 

 10. The persuasive testimony of Dr. Faro reflects that physical therapy on 
Claimant’s hip, lower back and right knee was necessitated by her September 6, 2010 
right ankle injury.  Therefore, Respondent is financially responsible for the physical 
therapy treatment Claimant received for her hip, lower back and right knee from Belmar 
Physical Therapy.  The only outstanding issue is thus Claimant’s assertion that 
Respondent is financially responsible for the treatment that Belmar Physical Therapy 
provided for her right upper extremity based on the doctrine of equitable estoppel. 

 11. Claimant has failed to prove more probably true than not any necessary 
elements to establish her equitable estoppel claim.  Regarding the first element there is 
no evidence in the record demonstrating when Respondent first became aware of the 
disputed right upper extremity physical therapy treatment.  Dr. Faro did not provide any 
referral for physical therapy to the right upper extremity prior to September 19, 2012.  
She only did so after that date because Claimant called her and requested the referral.  
Neither Claimant nor Dr. Faro retained or provided Respondent with a copy of this 
referral.  Dr. Faro made no mention of the referral in her reports until after the disputed 
treatment had been rendered on November 21, 2012. 

12. Regarding the second equitable estoppel element there is no evidence in 
the record of any “words or conduct” from Respondent regarding the disputed treatment 
prior to its denial.  There is no evidence that Respondent acted in any way other than 
denying treatment for the right upper extremity upon learning of the treatment.  
Regarding the third element Claimant is the only party to this case that was aware of the 
true facts.  She was receiving treatment for her right upper extremity without any 
reasonable expectation that Respondent was aware of it or that it would be covered.  
Regarding the fourth element there is no evidence of any “words or conduct” on the part 
of Respondent regarding the disputed treatment other than its denial of treatment.  
Referral of Claimant for her compensable right ankle injury does not amount to “words 
or conduct” evidencing Respondent’s willingness to pay for treatment of any other 
condition or body part.  Accordingly, Claimant did not detrimentally rely on 
Respondent’s representations. 

13. Claimant credibly explained that at each 30 minute physical therapy visit 
from September 24, 2012 through November 12, 2012 the physical therapist spent no 
more than five to eight minutes treating her shoulder.  The rest of the sessions were 



 

 

spent on the medical symptoms in Claimant’s hip, lower back and right knee that had 
been caused by her admitted industrial injury to her right ankle.  Because the bills from 
the six disputed physical therapy sessions totaled $500.00 Respondent shall pay a pro 
rata share of the bills or a total of $420.00.  The remaining $80.00 in bills shall be borne 
by Claimant.  Claimant initiated the physical therapy treatment on her right upper 
extremity by calling Dr. Faro and complained of pain in her right upper extremity.  
Claimant then drove to Dr. Faro’s office and picked up a new referral for physical 
therapy to include the right upper extremity.  Claimant gave the new prescription to 
Belmar Physical Therapy on or before September 24, 2012. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
A preexisting condition or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the preexisting condition to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 
P.3d 999, 1001 (Colo. App. 2004).  The determination of whether a particular treatment 
modality is reasonable and necessary to treat an industrial injury is a factual 
determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); 
In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 



 

 

 
 5. “Authorization” refers only to the legal authority of a provider to treat a 
Workers’ compensation injury and receive payment from the insurer.  See One Hour 
Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501, 504 (Colo.App. 1995).  A 
claimant’s failure to obtain treatment from an “authorized” medical provider relieves the 
employer of the obligation to pay for the treatment.  Cabela v. Industrial Claim Appeals 
Office, 198 P.3d 1277 (Colo.App. 2008). 
 
 6. Even if authorized, however, the need for treatment must also be causally 
related to a compensable injury in order to impose liability for the treatment on the 
respondent.  C.R.S. 8-42-101(1)(a); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo.App. 1988).  Authorization of medical benefits does not amount to an admission 
that a respondent must automatically pay all subsequent claims for medical expenses.  
Rather, the claimant remains responsible for establishing the threshold requirement that 
the need for particular treatment is causally connected to the admitted injury.  A 
respondent remains free to dispute the cause of the need for subsequent treatment 
regardless of its initial authorization of treatment.  Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337, 1339 (Colo.App. 1997). 
 
 7. As found, the persuasive testimony of Dr. Faro reflects that physical 
therapy on Claimant’s hip, lower back and right knee was necessitated by her 
September 6, 2010 right ankle injury.  Therefore, Respondent is financially responsible 
for the physical therapy treatment Claimant received for her hip, lower back and right 
knee from Belmar Physical Therapy.  The only outstanding issue is thus Claimant’s 
assertion that Respondent is financially responsible for the treatment that Belmar 
Physical Therapy provided for her right upper extremity based on the doctrine of 
equitable estoppel. 
 

8. To establish grounds for the application of the doctrine of equitable 
estoppel, a claimant must prove all four of the following elements by a preponderance of 
the evidence:  (1) the party to be estopped was aware of the true facts; (2) it was that 
party's intent that her words or conduct be acted upon by the other party or those words 
or conduct were such that the other party had a right to believe that they were so 
intended; (3) the party asserting the estoppel was ignorant of the true facts; and (4) that 
party reasonably relied on such words or conduct to her detriment.  Sneath v. Express 
Messenger Service, 931 P.2d 565, 569 (Colo.App. 1996).   

 
9. As found, Claimant has failed to prove by a preponderance of the 

evidence any necessary elements to establish her equitable estoppel claim.  Regarding 
the first element there is no evidence in the record demonstrating when Respondent 
first became aware of the disputed right upper extremity physical therapy treatment.  Dr. 
Faro did not provide any referral for physical therapy to the right upper extremity prior to 
September 19, 2012.  She only did so after that date because Claimant called her and 
requested the referral.  Neither Claimant nor Dr. Faro retained or provided Respondent 
with a copy of this referral.  Dr. Faro made no mention of the referral in her reports until 
after the disputed treatment had been rendered on November 21, 2012. 



 

 

 
10. As found, regarding the second equitable estoppel element there is no 

evidence in the record of any “words or conduct” from Respondent regarding the 
disputed treatment prior to its denial.  There is no evidence that Respondent acted in 
any way other than denying treatment for the right upper extremity upon learning of the 
treatment.  Regarding the third element Claimant is the only party to this case that was 
aware of the true facts.  She was receiving treatment for her right upper extremity 
without any reasonable expectation that Respondent was aware of it or that it would be 
covered.  Regarding the fourth element there is no evidence of any “words or conduct” 
on the part of Respondent regarding the disputed treatment other than its denial of 
treatment.  Referral of Claimant for her compensable right ankle injury does not amount 
to “words or conduct” evidencing Respondent’s willingness to pay for treatment of any 
other condition or body part.  Accordingly, Claimant did not detrimentally rely on 
Respondent’s representations. 

 
11. As found, Claimant credibly explained that at each 30 minute physical 

therapy visit from September 24, 2012 through November 12, 2012 the physical 
therapist spent no more than five to eight minutes treating her shoulder.  The rest of the 
sessions were spent on the medical symptoms in Claimant’s hip, lower back and right 
knee that had been caused by her admitted industrial injury to her right ankle.  Because 
the bills from the six disputed physical therapy sessions totaled $500.00 Respondent 
shall pay a pro rata share of the bills or a total of $420.00.  The remaining $80.00 in bills 
shall be borne by Claimant.  Claimant initiated the physical therapy treatment on her 
right upper extremity by calling Dr. Faro and complained of pain in her right upper 
extremity.  Claimant then drove to Dr. Faro’s office and picked up a new referral for 
physical therapy to include the right upper extremity.  Claimant gave the new 
prescription to Belmar Physical Therapy on or before September 24, 2012.    

 
  

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. Respondent shall pay at the fee schedule all Belmar Physical Therapy 
visits occurring prior to September 24, 2012. 

 
2. Respondent shall pay $420.00 to Belmar Physical Therapy for the 

treatment on Claimant’s right upper extremity for the period September 24, 2012 
through November 12, 2012.  The remaining $80.00 of the disputed bills shall be borne 
by Claimant. 

 
3. Respondent shall pay to Belmar Physical Therapy interest at the rate of 

8% per annum on all amounts of compensation not paid when due. 
 
4. Any issues not resolved by this order are reserved for future  

determination. 



 

 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 16, 2013. 

 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The sole issue determined herein is compensability. 

FINDINGS OF FACT 

1. Claimant was employed for about six years for the employer, performing a 
variety of jobs handling hospital laundry.   

 
2. Claimant has suffered gout and lower extremity problems for a number of 

years, as well as a number of other health problems.  He has been off work several 
times due to recurrent gout attacks.  On February 1, 2010, Dr. Ortegon, claimant’s 
personal physician, reexamined claimant, who stated that he had not had any gout 
problems in the past year.  On July 26, 2010, claimant complained to Dr. Ortegon about 
knee pain.  Dr. Ortegon recommended weight loss and an orthopedic evaluation. 

 
3. Claimant initially testified that on April 3, 2011, he suffered acute leg pain 

while throwing large bags of laundry from a cart onto a conveyor belt.  He testified that 
he did not suffer low back pain at that time, but the low back pain developed later.  
Claimant testified that he reported the alleged work injury to *A and *B, but was not 



 

 

referred to a physician.  Claimant testified that he then sought care from Dr. Ortegon a 
couple of days later. 

 
4. *B testified that claimant never reported to him any alleged work injury. 
 
5. *C, the human resources manager, noted that claimant did not work on 

April 3, 2011.  Claimant then testified on rebuttal that he suffered the alleged injury on 
April 2, 2011. 

 
6. The record evidence contains no medical record from Dr. Ortegon in April 

2011. 
 
7. On May 31, 2011, Dr. Ortegon reexamined claimant, who reported that he 

had suffered a gout attack in his left foot for 11 days. 
 
8. In July 2011, claimant was hospitalized at Parkview Hospital due to 

suspected gout.  Aspiration of the left ankle joint confirmed that claimant suffered gout.  
On July 19, 2011, Dr. Ortegon recommended anti-gout medication. 

 
9. On October 26, 2011, claimant returned to Dr. Ortegon and reported 

another gout attack.  Claimant reported that he had not refilled his prescription for 
Uloric. 

 
10. On May 29, 2012, Dr. Ortegon reexamined claimant, who reported no 

further gout problems, but persistent knee problems.  Dr. Ortegon again recommended 
an orthopedic evaluation. 

 
11. A July 30, 2012, magnetic resonance image (“MRI”) of the left knee 

showed mild osteoarthritis. 
 
12. On September 1, 2012, claimant last worked for the employer.  On 

September 2, 2012, claimant began FMLA leave due to gout. 
 
13. On September 4, 2012, claimant took disability forms to Dr. Ortegon, who 

indicated that he now thought that claimant’s knee pain was due to a lumbar spine 
problem. 

 
14. An October 9, 2012, MRI of the lumbar spine showed spondylolisthesis at 

L5-S1 with severe foraminal stenosis and a disc bulge at L4-5 with mild canal stenosis 
and moderate to severe foraminal stenosis. 

 
15. On October 24, 2012, claimant filed his workers’ claim for compensation 

for an alleged April 3, 2011, injury to his low back.  Claimant stated that he had reported 
the work injury to *D.  *C noted that *D’s employment terminated in February 2010. 

 



 

 

16. On October 31, 2012, Dr. Murad examined claimant, who reported six to 
seven years of low back pain and then increasing symptoms for the past seven to eight 
months.  Dr. Murad recommended fusion surgery at L4 to S1, but noted that claimant 
was concerned because he would lose his health insurance if he were unable to return 
to work. 

 
17. On November 12, 2012, Dr. Schwender examined claimant, who reported 

a history of an alleged April 3, 2011, work injury lifting a laundry bag, causing low back 
pain and then leg pain about one month later.  Claimant reported that he had received 
physical therapy for his low back about one year earlier and then had began treatment 
with his personal physician for leg pain about six months earlier.  Claimant reported the 
lumbar MRI results and Dr. Murad’s recommendation for surgery.  Dr. Schwender 
diagnosed a herniated disc and radiculopathy consistent with a history of a work injury.  
Dr. Schwender noted that he had none of the previous medical records and requested 
that they be sent for his review.  Dr. Schwender never received those records before 
any subsequent reports. 

 
18. On February 6, 2013, Dr. Ridings performed an independent medical 

examination (“IME”) for respondents.  Dr. Ridings noted that claimant’s history was 
inconsistent with the medical records and that he had nonphysiologic findings on 
physical examination.  Dr. Ridings noted that claimant’s reported symptoms were 
approximately in the distribution of the lateral femoral cutaneous nerve, which is 
frequently compressed in obese patients with protuberant abdomens.  Dr. Ridings noted 
that claimant has spondylolisthesis and degenerative changes in his lumbar spine, 
which causes the potential for nerve root impingement, but no such impingement has 
been found.  Dr. Ridings concluded that claimant had not suffered a work injury on April 
3, 2011.  Dr. Ridings noted that Dr. Schwender had offered an opinion on causation 
without benefit of the previous medical records. 

 
19. On April 11, 2013, Dr. Dallenbach performed an IME for claimant, who 

reported a history of lifting on April 3, 2011, causing sudden increase of low back pain 
and radiating leg pain.  Dr. Dallenbach concluded that claimant’s history of the alleged 
injury was consistent with the MRI findings and his symptoms. 

 
20. Dr. Dallenbach testified at hearing consistently with his report.  He 

admitted that both foraminal stenosis and gout can cause pain and numbness in legs, 
but he thought that gout symptoms would be more isolated than widespread 
dermatomal symptoms.  Dr. Dallenbach admitted that a poor history from claimant could 
affect his opinions.  He admitted that Dr. Ortegon’s records in 2011 show no history of 
an alleged back injury and that Dr. Dallenbach would expect some history of a work 
injury. 

 
21. Dr. Ridings testified at hearing consistently with his report.  Dr. Ridings 

noted that the gout diagnosis in 2011 was confirmed in the hospital by joint aspiration.  
Dr. Ridings disagreed with Dr. Dallenbach’s diagnosis of foraminal stenosis as a cause 
of leg pain, noting that would be true only if the stenosis caused nerve root 



 

 

impingement, which had never been found.  Dr. Ridings noted that no flexion-extension 
x-rays had been done to determine if the spondylolisthesis was unstable.  Dr. Ridings 
reiterated that all of claimant’s findings were degenerative, not traumatic.  He admitted 
that he did not think that claimant had a previous radiculopathy, although he did not 
think that claimant had a current radiculopathy either.  Dr. Ridings disagreed with Dr. 
Ortegon’s conclusion that knee symptoms were due to a lumbar spine problem.  Dr. 
Ridings noted that it was not likely that Dr. Ortegon would confuse gout and lumbar 
radiculopathy symptoms, noting that gout is an inflammation in joints without sensory 
deficits. 

 
22. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an accidental injury to his low back arising out of and in the course of his 
employment on April 2 or April 3, 2011.  Claimant’s testimony about the alleged work 
injury is not credible.  The opinions of Dr. Ridings are persuasive.  Claimant did not 
report a work injury at the time it allegedly occurred.  He did not see Dr. Ortegon at that 
time about the alleged low back injury.  He did subsequently seek treatment for gout 
and then for knee pain, but made no report at all to Dr. Ortegon about the alleged April 
2011 low back injury.  Claimant never reported the work injury until after Dr. Ortegon, 
without much explanation, suspected that the knee pain was caused by lumbar spine 
problems and obtained the lumbar MRI.  Claimant then alleged that he had suffered the 
injury on a day on which he did not work.  He alleged that he reported it to a person who 
had ceased work for the employer over one year before the alleged injury.  He has 
provided an inconsistent history of the onset of low back pain versus leg pain.  Dr. 
Schwender and Dr. Dallenbach had inaccurate histories and incomplete previous 
medical records.  The trier of fact cannot review this record evidence and find that 
claimant probably suffered the alleged accidental injury to his low back. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 



 

 

prove by a preponderance of the evidence that he suffered an accidental injury to his 
low back arising out of and in the course of his employment on April 2 or April 3, 2011. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 17, 2013    

Error! Reference source not found. 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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ISSUES 

 Was the claim closed because the claimant failed to set a hearing after filing an 
application for hearing to contest a final admission of liability? 

 Is the claimant entitled to an award of temporary total disability benefits from 
December 19, 2008 to September 30, 2009? 

 Did the claimant prove that a scheduled impairment rating should be converted to 
a whole person rating for purposes of awarding permanent partial disability 
benefits? 

 Did the claimant prove the respondents are liable to reimburse her and Medicare 
for injury-related medical expenses? 



 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

1. The claimant sustained an industrial injury on December 18, 2008 when 
she fell in a hotel room.  

2. At the time of the injury the claimant was employed as a nursing home 
administrator specializing in “trouble shooting” facilities with management problems.  
The claimant credibly testified that this occupation required her to spend long hours on 
her feet. 

3. The injury was diagnosed with a left comminuted spiral fracture of the 
proximal femoral shaft extending into the intertrochanteric region. On December 20, 
2008 D. Craig Loucks, M.D., of Peak Orthopedics and Spine (Peak) performed surgery 
described as open reduction internal fixation of a left subtrochanteric femur fracture with 
a long Synthes trochanteric femoral nail.    

4. On January 28, 2009 Dr. Loucks examined the claimant.  Dr. Lucks noted 
the claimant was slowly improving and had been weight bearing with a walker with 
subsiding pain.  Dr. Loucks noted good range of motion in the hip and knee and that x-
rays showed good evidence of healing.  Dr. Loucks stated the claimant would attend 
outpatient physical therapy (PT) to work on gait training, strength and range of motion.  
He stated she “has no restrictions at this point” and he would see her again in six 
weeks.   

5. The claimant was treated for PT at Colorado Athletic Conditioning Clinic 
(CACC).  On February 11, 2009 the claimant reported to CACC that she had been 
released to weight bearing as tolerated, and that she was having increased pain and 
difficulty with walking, stair use and inability to perform recreational activities including 
dancing.  The pain was in the left lateral hip.  On June 12, 2009 CACC discharged the 
claimant “secondary to overall improvement.”  At that time the physical therapist noted 
improvement of left hip symptoms with decreased subjective complaints, increased 
objective measurements of range of motion and improved tolerance to gait and 
activities.   

6. On September 30, 2009 the claimant was examined at Peak by Richard 
M. Lotspeich, PA-C.  PA Lotspeich wrote the claimant had experienced a “slow 
recovery” and had some “weakness in her left thigh that is slowly improving.”  He noted 
full range of motion in the left hip but mild atrophy in the left thigh.   

7. On September 30, 2009 PA Lotspeich authored a letter on Peak stationary 
stating that the claimant did well from an orthopedic standpoint, but from a “rehab 
standpoint, she underwent many months of” outpatient PT with her last appointment in 
June 2009.  PA Lotspeich noted the claimant was “instructed to be weight bearing as 
tolerated with no restrictions from an orthopedic standpoint,” but that did not “minimize 
her recovery time from the musculotendinous standpoint, as the left thigh muscles had 



 

 

to be traumatized from the open reduction of the fracture.”  Lotspeich stated he could 
see no way the claimant could have returned to work any sooner than June 1, 2009, at 
which point she was discharged from physical therapy.  He concluded the letter by 
stating that he hoped he had clarified the claimant’s “orthopedic evaluation” and stated 
that if there were any “further questions, please do not hesitate to contact us.”  

8. On August 10, 2011 Peak physician by Hugh McPherson, M.D., evaluated 
the claimant for an impairment rating.  The claimant’s “chief complaint” was “aching left 
leg pain.”  She reported an inability to sleep on her left side, fatigue and endurance 
problems.  She stated that she was “cautious” in activity and unable to sit in the lotus 
position for meditation.  She was “sore” with walking and not taking any medication.  Dr. 
McPherson recorded impaired range of motion in the hip and assigned 4 percent lower 
extremity impairment for this condition.  He noted that this impairment converts to 2 
percent whole person impairment.  Dr. McPherson placed the claimant at maximum 
medical improvement on August 10, 2011 and recommended maintenance care to 
include two in office trochanteric bursa injections for pain relief and six sessions of PT or 
massage for potential flare ups of the claimant’s condition. 

9. The claimant testified at the hearing that she did not feel she was able to 
return to work until September 30, 2009.  She explained that her stamina was not good 
and she could not walk very fast. 

10. The claimant testified as follows concerning her condition.  She can’t sit on 
a bench with her legs crossed for more than five minutes or she experiences leg and 
buttock pain that lasts for 20 minutes to one-half hour.  The claimant is unable to sit on 
the floor with her legs crossed as part of her spiritual activity.  Consequently she sits 
with her leg extended but after 15 minutes this results in leg pain and pain into her 
buttocks.  She must then get up and move around.  She is unable to hop, jump and 
cross her legs while dancing.  This impairs her ability to teach dancing as a volunteer 
activity.  The claimant must cut the grass in “spurts” because she experiences pain in 
her leg and buttock. 

11. The respondents contested liability for the claim.  The issues of 
compensability and liability for some medical benefits proceeded to hearing before ALJ 
Krumreich on September 15, 2010.  On October 1, 2010 ALJ Krumreich entered 
Findings of Fact, Conclusions of Law and Order determining that the claim is 
compensable and ordering the payment of an ambulance bill. 

12. On July 20, 2011 the respondents filed a General Admission of Liability 
(GAL) admitting for TTD benefits from December 19, 2008 to January 27, 2009.  The 
GAL states the claimant was released to full duty on 1-28-09.  The report of Dr. Loucks 
dated January 28, 2009 was attached to the report. 

13. On September 21, 2011 the insurer filed a Final Admission of Liability 
(FAL).  The FAL admitted liability for temporary total disability (TTD) benefits from 
December 19, 2008 through January 27, 2009.  The FAL also admitted for scheduled 



 

 

permanent partial disability (PPD) benefits based on Dr. McPherson’s 4 percent lower 
extremity impairment rating. 

14. On October 18, 2011 the claimant filed an objection to the FAL stating that 
she needed continuing medical benefits and that she wished to keep the claim open.  
On October 18, 2011 the claimant also filed an Application for Hearing and Notice to Set 
listing the issues of TTD, PPD and past medical expenses that the claimant paid out of 
pocket or through Medicare.  The setting date was listed as November 3, 2011. 

15. On November 24, 2011 Medicate sent a letter notifying the claimant that it 
was asserting its “right of recovery” with respect to medical expenses it has paid in 
connection with the claimant’s injury on December 18, 2008.   

16. As there is no evidence of any hearing or order, the ALJ infers that a 
hearing was never set on the claimant’s October 18, 2011 application.  However, at 
some point in 2012 the respondents filed a request for the claim to be closed for lack of 
prosecution.  On July 16, 2012 the Director of the Division of Workers’ Compensation 
(Director) issued an Order to Show Cause directing the claimant to show good cause 
why the claim should not be closed.  On August 30, 2012 the Director granted an 
additional 60 days for the claimant to show cause. 

17. On October 1, 2012 the claimant filed the Application For Hearing And 
Notice To Set which is the subject of this order.   

18. On October 16, 2012 the claimant filed a “Claimant Motion For Extension 
Of Time To Keep Claim Open.”  This motion explained that the respondents initially 
denied the claim and the claimant obtained her medical treatment under Medicare.  The 
claimant stated she had been unable to discuss settlement of the case until June 25, 
2012 when Medicare provided documentation concerning the amount it claimed to be 
owed.   

19. On October 30, 2012 the Director denied the respondents’ motion to close 
the claim.  The Director noted there was a dispute concerning which party was obligated 
to make the conditional payments to Medicare. 

20. The respondents failed to prove it is more probably true than not that they 
were entitled to terminate the claimant’s TTD benefits on January 28, 2009, or at any 
point prior to September 30, 2009.  The report of Dr. Loucks dated January 28, 2009, 
upon which the respondents rely as the basis for the termination of TTD benefits, does 
not indicate that it was mailed or delivered to the claimant.   There is no credible or 
persuasive testimony that the claimant received the written report of Dr. Loucks at any 
time prior to September 30, 2009.   

21. The claimant proved it is more probably true than not that she sustained 
functional impairment beyond the leg at the hip so as to warrant conversion of Dr. 
McPherson’s 4 percent lower extremity rating to a 2 percent whole person impairment 
rating.   



 

 

22. The claimant credibly testified that the effects of the injury to her proximal 
femoral shaft and intertrochanteric region have caused pain that spreads from her leg 
into her left buttock.  This pain causes the claimant to be unable to sit on a bench with 
her legs crossed for more than five minutes at a time.  Further, the effects of the injury 
prevent the claimant from sitting on the floor with her legs crossed while practicing her 
spiritual activities.  Consequently the claimant extends the leg but she experiences pain 
in her leg and buttock within 15 minutes. The pain requires the claimant to get up and 
move around.  The pain in the leg and buttocks also requires the claimant to mow grass 
in “spurts” rather than continuously.  The claimant’s credible testimony establishes that 
the injury has caused pain that has spread beyond her leg into the left buttock and that 
this pain functionally impairs use of a part of her body beyond the leg at the hip. 

23. The claimant’s testimony that she experiences symptoms in her left 
buttock is corroborated by evidence that she sustained the femoral fracture near the hip 
joint, the fact that she was assessed for impairment based on loss of range of motion in 
the hip and the fact that at discharge the PT notes reflect “improved” but not resolved 
left hip symptoms. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

CLAIM CLOSURE 



 

 

 The respondents contend the claimant is not entitled to the benefits she seeks 
because the claim was closed by her failure to set a hearing on the application for 
hearing that she filed in October 2011.  The ALJ disagrees with this argument.   

 Section 8-43-203(2)(b)(II)(A), C.R.S., provides that after the filing of a final 
admission of liability the claim will be closed on issues admitted “if the claimant does 
not, within thirty days after the date of the final admission, contest the final admission in 
writing and request a hearing on any disputed issues that are ripe for hearing.”  Section 
8-43-203(2)(d), C.R.S., states that when a claim is closed pursuant to subsection (2) 
“the issues closed may only be reopened pursuant to section 8-43-303.”  Failure of the 
claimant timely to comply with the objection and application for hearing requirements of 
§ 8-43-203(2)(b)(II)(A) may result in dismissal of a request for additional benefits.  
Leewaye v. Industrial Claim Appeals Office, 178 P.3d 1254 (Colo. App. 2007); Peregoy 
v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004); Chambers v. 
Concrete Frame Associates, WC 4-784-053 (ICAO June 24, 2010). 

 The Industrial Claim Appeals Office (ICAO) has consistently ruled that the 
claimant satisfies the statutory requirement to “request a hearing in writing” by filing an 
application for hearing within thirty days of the FAL.  The panel has also held that failure 
to actually conduct the hearing or set a hearing does not vitiate the effectiveness of a 
timely application for purposes of preventing claim closure under the provisions of  § 8-
43-203(2)(b)(II)(A).  Gerchman v. Wal-Mart Stores, Inc., WC 4-525-960 (ICAO July 23, 
2004); Del Ramirez v. Con Agra Beef, WC 4-478-614 (ICAO April 12, 2004).  The 
rationale for these decisions is that nothing in § 8-43-203(2)(b)(II)(A) requires that once 
a hearing is timely requested that it actually be “set” or conducted, and that non-existent 
provisions should not be read into the statute.  Del Ramirez v. Con Agra Beef, supra.  
The continuing viability of these principles was recently reaffirmed in Crigger v. Denver 
Health, WC 4-770-747 (ICAO May 6, 2013).    

 The ALJ is persuaded by the analysis in Gerchman, Del Ramirez and Crigger.  
Therefore, the ALJ rejects the respondents’ contention that the claimant’s failure to set a 
hearing after filing the October 18, 2011 application for hearing necessitates dismissal 
of the current application.   

OACRP 8(K) in no way affects the rationale for the holdings in Gerchman, Del 
Ramirez and Crigger.  The rule has nothing to do with whether an application for 
hearing was timely filed in the first instance for purposes § 8-43-203(2)(b)(II)(A).  It 
merely establishes an administrative procedure for dismissal without prejudice of 
applications in the event a party does not confirm a hearing date.  If the respondents’ 
proposed interpretation of the rule were correct, dismissal under the rule would be 
highly prejudicial and contrary to the express provisions of the rule itself. 

Moreover the ALJ disagrees with the respondents that the result in this case is 
“absurd” and contrary to the objective of permitting closure of claims presenting no 
legitimate controversy.  Here, the record demonstrates that at the time the respondents 
filed their FAL there was a “legitimate controversy” concerning whether the respondents 
were liable to pay Medicare for some of the claimant’s injury-related medical expenses.  



 

 

The problem was not the absence of a legitimate controversy but the absence of certain 
data from Medicare concerning the amount of its claim.  Thus, this is not a case such as 
Peregoy v. Industrial Claim Appeals Office, supra where the claimant sought to keep a 
claim open to litigate a purely hypothetical request for benefits. 

TEMPORARY TOTAL DISABILITY BENEFITS 

 The claimant seeks an order awarding TTD benefits from December 19, 2008 
until September 30, 2009.  The ALJ notes that the respondents have admitted liability 
for TTD benefits from December 19, 2008 through January 27, 2009.  Consistent with 
their GAL, the respondents contend that TTD benefits were properly terminated 
because the report of Dr. Loucks dated January 28, 2009 constitutes a release to 
regular employment within the meaning of § 8-42-105(3)(c), C.R.S.  

 Here, the respondents admitted liability for TTD benefits commencing December 
19, 2008.  Based on that admission the respondents were obligated to continue paying 
TTD benefits until they could establish grounds to terminate benefits under the 
provisions of § 8-42-105(3) or some other applicable statute.  Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).  
Section 8-42-105(3)(c) amounts to an “affirmative defense” to a claimant’s established 
right to receive TTD benefits and the respondents bear the burden of proof to establish 
all of the statutory criteria necessary to terminate benefits under the statute.  See 
Witherspoon v. Metropolitan Club of Denver, WC 4-509-612 (ICAO December 16, 
2004). 

 Section 8-42-105(3)(c) provides that TTD benefits shall continue until “[T]he 
attending physician gives the employee a written release to return to regular 
employment.”  In Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 
1997) the court held that in order for the attending physician to “give” a written release 
to the claimant the release must be physically delivered to the claimant.  The court 
reasoned that the purpose of the statute is to put the claimant on notice of when he/she 
must return to employment or face the loss of benefits.  Therefore, it concluded that the 
statute “must be interpreted to require that for an attending physician’s written release to 
be effective for the purpose of terminating TTD benefits, the release must be delivered 
to the employee.” 944 P.2d at 682. 

 As determined in Finding of Fact 20 the respondents failed to prove it is more 
probably true than not that the January 28, 2009 report of Dr. Loucks was ever 
physically delivered to the claimant prior to September 30, 2009.  Therefore, the 
respondents failed to prove that they were entitled to rely on § 8-42-105(3)(c) and the 
January 28 report as a basis for terminating the claimant’s TTD benefits at any time 
prior to September 30. 

 The respondents shall pay TTD benefits from January 28, 2009 until September 
30, 2009.  In light of this determination the ALJ need not consider the parties’ alternative 
arguments concerning the applicability of § 8-42-105(3)(c) to the facts of this case. 



 

 

PERMANENT PARTIAL DISABLILITY 

 The claimant contends Dr. McPherson’s 4 percent lower extremity rating should 
be converted to a 2 percent whole person rating for purposes of awarding PPD benefits. 
The ALJ agrees. 

Section 8-42-107(1)(a), C.R.S., provides that when an injury results in permanent 
medical impairment and the “injury” is enumerated in the schedule set forth in 
subsection (2) of the statute, “the employee shall be limited to the medical impairment 
benefits as specified in subsection (2).”  If the claimant sustains an injury not found on 
the schedule § 8-42-107(1)(b), C.R.S., provides the claimant shall “be limited to medical 
impairment benefits as specified in subsection (8),” or whole person medical impairment 
benefits.  As used in these statutes the term "injury" refers to the part or parts of the 
body that sustained the ultimate loss, not necessarily the situs of the injury itself.  Thus, 
the term "injury" refers to the part or parts of the body that have been functionally 
disabled or impaired.  Warthen v. Industrial Claim Appeals Office, 100 P.3d 581 (Colo. 
App. 2004); Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 
1996).  Under this test the ALJ is required to determine the situs of the functional 
impairment, not the situs of the initial harm, in deciding whether the loss is one listed on 
the schedule of disabilities.  Strauch v. PSL Swedish Healthcare System, supra.   

Pain and discomfort that limit the claimant's use of a portion of the body may 
constitute functional impairment.  Johnson-Wood v. City of Colorado Springs, W.C. No. 
4-536-198 (ICAO June 20, 2005); Vargas v. Excel Corp., W.C. No. 4-551-161 (ICAO 
April 21, 2005).  However, the mere presence of pain in a portion of the body beyond 
the schedule does not require a finding that the pain represents a functional impairment.  
Lovett v. Big Lots, WC 4-657-285 (ICAO November 16, 2007); O’Connell v. Don’s 
Masonry, WC 4-609-719 (ICAO December 28, 2006). 

Section 8-42-107(2)(w), C.R.S., provides for scheduled compensation based on 
“loss of a leg at the hip or so near thereto as to preclude the use of an artificial limb.”  
The claimant bears the burden of proof by a preponderance of the evidence to establish 
functional impairment beyond the leg at the hip and the consequent right to PPD 
benefits awarded under § 8-42-107(8)(c).  Whether the claimant met the burden of proof 
presents an issue of fact for determination by the ALJ.  Delaney v. Industrial Claim 
Appeals Office, 30 P.3d 691 (Colo. App. 2001); Maestas v. American Furniture 
Warehouse, WC No. 4-662-369 (June 5, 2007). 

As determined in Findings of Fact 21 to 23, the claimant proved the industrial 
injury has caused functional impairment beyond the leg at the hip.  Specifically, the 
injury has caused pain that extends from the left leg into the left buttock.  This pain 
causes functional impairment of the claimant’s ability to sit on a bench for any length of 
time, to sit on the floor and practice her religion for any length of time and to mow the 
grass without stopping at intervals.   



 

 

The 4 percent lower extremity rating shall be converted to a 2 percent whole 
person rating for the purposes of determining the claimant’s entitlement to PPD 
benefits. 

MEDICAL BENEFITS 

 The claimant seeks an order requiring the respondents to reimburse her for out 
of pocket medical expenses reflected in Claimant’s Exhibit 8 and to reimburse Medicare 
for injury-related expenses that it paid on the claimant’s behalf.  

Respondents’ counsel remarked in her opening statement that respondents have 
no objection to reimbursing the claimant for the payments reflected in Claimant’s Exhibit 
8 provided the claimant testified that she actually expended these amounts.  The 
claimant did testify that Exhibit 8 reflects her out of pocket medical expenses.  
Therefore, the respondents shall reimburse the claimant for the payments reflected in 
Exhibit 8. 

The respondents also stated that they have no objection to reimbursing Medicare 
for payments that it made on the claimant’s behalf provided the respondents retain the 
right to “negotiate” with Medicare concerning the precise amounts owed.  Therefore, the 
respondents are ordered to reimburse Medicare for amounts it expended for the 
claimant’s injury-related care.   The respondents may negotiate with Medicare according 
to applicable rules and practices, but in no event shall the respondents place 
responsibility on the claimant for any injury-related reimbursement sought by Medicare. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

2. According to the statutory formula the insurer shall pay temporary total 
disability benefits from January 28, 2009 through September 30, 2009. 

3. According to the statutory formula the insurer shall pay permanent partial 
disability benefits based on 2 percent whole person impairment. 

4. As set forth above the insurer shall reimburse the claimant for out of 
pocket medical expenses.  As set forth above the insurer shall also reimburse Medicare 
for amounts expended for medical treatment on the claimant’s behalf. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 



 

 

as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May, 17 2013 

David P. Cain 
Office of Administrative Courts 
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ISSUES 

 The issues determined herein are scheduled permanent partial disability (“PPD”) 
benefits and overpayment. 

FINDINGS OF FACT 

1. Claimant is 29 years old and was employed as a heavy equipment 
operator for the employer for about two years. 

2. On June 10, 2009, claimant suffered an admitted work injury to his 
bilateral upper extremities due to using a weedeater. 

3. Dr. Pise, a surgeon, evaluation and referred claimant for 
electromyography/nerve conduction studies (“EMG”).  On July 16, 2009, Dr. Leppard 
reported that the EMG results showed bilateral median neuropathy at the wrist and 
possible right ulnar neuropathy at the elbow.  Claimant was treated conservatively, 
improved, and returned to work.   

4. He then used a jackhammer at work and his condition worsened.  
Eventually, on April 7, 2010, Dr. Pise performed a right carpal tunnel syndrome (“CTS”) 
release on the right wrist and “Z-plasty” decompression surgery on the median nerve in 
the right forearm.  On August 4, 2010, Dr. Pise performed similar left CTS and Z-plasty 
surgery on the left wrist and forearm. 

5. Claimant underwent physical therapy until October 2010. 

6. On September 9, 2010, claimant reported to Dr. Pise that he suffered 
hypersensitivity of the left upper extremity.  On September 24, 2010, claimant reported 
to the physical therapist that he suffered sensitivity to cold and heat.  On October 7, 



 

 

2010, the therapist noted that claimant had continued sensitivity to hot and cold on the 
left upper extremity. 

7. On October 13, 2010, Dr. Castrejon determined that claimant was at 
maximum medical improvement (“MMI”) without permanent impairment.  He 
recommended post-MMI medical care for six months and imposed work restrictions.   

8. On April 1, 2011, Dr. Castrejon reexamined claimant, who reported 
increased tingling, pain, and hypersensitivity in his bilateral forearms.  Dr. Castrejon 
diagnosed neuropathic pain, prescribed Neurontin, and referred claimant back to Dr. 
Pise. 

9. On April 5, 2011, Dr. Pise reexamined claimant and diagnosed classic 
sympathetic dysfunction.  He recommended pain management, including serial 
sympathetic blocks. 

10. On April 6, 2011, Dr. Sandell performed a DIME.  Dr. Sandell diagnosed 
bilateral pronator syndrome, left carpal tunnel syndrome, and noted that claimant 
potentially had sympathetically-mediated pain (“SMP”) and risked development of 
complex regional pain syndrome (“CRPS”).  Dr. Sandell recommended continued 
Neurontin and followup treatment by a neurologist or pain management specialist, 
including possible block injections.  Dr. Sandell determined that claimant was not yet at 
MMI for the work injury. 

11. On April 15, 2011, Dr. Castrejon reexamined claimant and diagnosed 
SMP as a result of surgery because of the absence of any new injury.  Dr. Castrejon 
recommended stellate blocks to evaluate for SMP. 

12. On August 6, 2011, Dr. Bisgard performed an independent medical 
examination (“IME”) for respondents.  Dr. Bisgard noted that claimant rubbed his 
forearms to demonstrate where he was hypersensitive, but would not allow her to touch 
the forearms.  Dr. Bisgard concluded that claimant did not meet the diagnostic criteria 
for CRPS.  She also thought that claimant’s current pain symptoms were not related to 
the work injury because they had an onset several months after the last surgery.  She 
noted that she could find only the September 9, 2010, report by Dr. Pise that mentioned 
hypersensitivity. 

13. Hearing was held on September 13, 2011, on the issues of MMI and 
disfigurement benefits.  By order dated November 29, 2011, the Judge determined that 
respondent had failed to prove by clear and convincing evidence that the DIME 
determination was erroneous.  Claimant also was awarded the maximum award for 
disfigurement benefits. 

14. Dr. Verhey then administered bilateral stellate ganglion blocks.  Dr. 
Seybold performed repeat EMG testing, which was normal bilaterally.  On December 
19, 2011, Dr. Castrejon noted that claimant’s response to the stellate ganglion blocks 
was only “fair.”  He referred claimant for QSART testing. 



 

 

15. On January 11, 2012, Dr. Schakaraschwili administered QSART testing, 
but concluded that the probability was low that claimant suffered CRPS.  Dr. 
Schakaraschwili thought that the etiology for claimant’s forearm pain was unclear, but it 
could be due to possible neuromas or scar tissue formation.  He recommended use of 
neuropathic pain medications. 

16. On February 13, 2012, Dr. Castrejon reexamined claimant and reviewed 
the QSART testing.  Dr. Castrejon disagreed with Dr. Schakaraschwili that claimant’s 
pain would be due to bilateral incisional neuromas that encompass the entire limbs.  
Claimant continued to complain of twitching, which Dr. Castrejon could not explain.  Dr. 
Castrejon noted that claimant’s upper extremities were cool, but had normal sweat and 
hair pattern with mild hypersensitivity primarily over the surgical scar.  Dr. Castrejon 
determined that claimant was at MMI, but he recommended repeat sympathetic blocks 
in the event of significant flare-ups.  Dr. Castrejon recommended permanent restrictions 
against use of vibratory equipment, impact force activities, or repetitive and sustained 
grip or grasp. 

17. On April 19, 2012, respondent filed a final admission of liability (“FAL”) 
terminating temporary total disability (“TTD”) benefits on the date of MMI, February 13, 
2012.  Respondent denied liability for any PPD benefits.  Respondent also asserted an 
overpayment of TTD benefits from February 13 to April 19, 2012, in the amount of 
$4,567.88. 

18. On April 26, 2012, Dr. Sandell performed a followup DIME.  Dr. Sandell 
diagnosed persistent symptoms of pain, hypersensitivity, and swelling in the right upper 
extremity without confirmation of CRPS.  Dr. Sandell agreed that claimant was at MMI 
on February 13, 2012.  Dr. Sandell also determined that claimant had no permanent 
impairment due to his work injury.  Dr. Sandell noted no objective evidence of any 
abnormality and therefore claimant has no permanent impairment.  Dr. Sandell, 
however, agreed that claimant should have the opportunity to have repeated stellate 
ganglion blocks as-needed for severe flare-ups. 

19. On May 23, 2012, Dr. Schwender performed an IME for claimant.  Dr. 
Schwender diagnosed SMP, but not CRPS.  He noted that claimant had not undergone 
a bone scan or thermogram, which the Division of Workers’ Compensation recommends 
for evaluation of CRPS.  Dr. Schwender thought that positive results on either test 
would then qualify claimant for a ratable diagnosis of CRPS. 

20. Claimant returned to work for *Z for about one month, taking a class for a 
commercial driver’s license.  He then returned to work for *Y as a heavy equipment 
operator, running a front end loader.  Claimant had to use two hydraulic levers in his 
right hand.  He also had to use a grease gun every day for several minutes. 

21. On June 19, 2012, Dr. Bisgard performed a repeat IME for respondent.  
She noted that claimant had inconsistent physical examination findings. 



 

 

22. On June 29, 2012, respondent obtained surveillance video of claimant, 
which was not offered as record evidence, but was shown to Dr. Bisgard and Dr. 
Castrejon. 

23. On July 2, 2012, Dr. Castrejon reexamined claimant, who reported that his 
condition had improved and he was no longer experiencing twitching.  Dr. Castrejon 
concluded that claimant was still at MMI and possibly suffered a psychological 
explanation for his symptom complaints. 

24. On August 1, 2012, Dr. Bisgard issued an addendum report after watching 
the surveillance video.  Dr. Bisgard noted that claimant used his bilateral arms to wash 
windows, which was inconsistent with his presentation at her IME.  She also noted that 
claimant used his right arm to pull his body weight under a truck.  She noted that 
claimant was swinging his arms freely, and, at one point, rested his left arm on the truck 
bed. 

25. On August 20, 2012, Dr. Castrejon issued an addendum report after 
watching the surveillance video.  Dr. Castrejon concluded that claimant’s presentation in 
the video was inconsistent with his presentation in clinical examination. 

26. At the September 11, 2012, hearing, claimant reported pain in the entire 
bilateral forearm, elbow, and wrist, right greater than left.  He did not suffer biceps or 
shoulder pain, but reported weakness.  He reported right arm twitching.  He reported 
that he wore a right wrist brace. 

27. On October 15, 2012, Dr. Schwender reexamined claimant, who reported 
that his pain fluctuated.  He reported that he was unable to perform the more physical 
chores around his home, for example, repairing fencing and doing landscape work.  
Claimant also reported that his arms fatigued quickly and prevented him from 
performing activities of daily living (“ADLs”) for more than 15 minutes.  He could only 
use a screwdriver for three to five minutes and could only wash dishes for 10-15 
minutes.  Dr. Schwender found full range of motion bilaterally at the elbows and wrists, 
with a slight increase in pain with forced flexion and extension of the bilateral wrists.  
Claimant also reported increased pain with firm palpation of the flexor tendons proximal 
to the bilateral wrists.   

28. Dr. Schwender concluded that claimant’s peripheral nerve entrapment 
neuropathies resolved with treatment, resulting in no permanent impairment.  Dr. 
Schwender reiterated that claimant does not meet the criteria for a ratable diagnosis of 
CRPS.  Dr. Schwender concluded that claimant had stage 3 cumulative trauma disorder 
(“CTD”) pursuant to the staging matrix in Cumulative Trauma Conditions Medical 
Treatment Guidelines, WCRP 17, Exhibit 5, pages 31 and 32.  Dr. Schwender 
determined that claimant suffered moderate CTD, for a stage 3 rating between 21-30%.  
Dr. Schwender determined the maximum 30%, which then must be multiplied by the 
rating from Table 17, Chapter 3, American Medical Association Guides to Evaluation of 
Permanent Impairment, Third Edition Revised.  Dr. Schwender multiplied 30% by 60% 
(from Table 17) to determine 18% impairment of the right upper extremity and 18% of 



 

 

the left upper extremity.  He then converted each upper extremity rating to 11% whole 
person and combined the two 11% ratings to determined 21% whole person 
impairment.  Dr. Schwender explained that at the May 23, 2012, IME, he focused on a 
diagnosis of CRPS rather than performing an impairment evaluation for CTD. 

 
29. Dr. Schwender testified by deposition on November 26, 2012 and 

explained the basis for his rating of claimant’s impairment.  He noted that he converted 
the upper extremity impairment ratings to whole person ratings because the Division of 
Workers’ Compensation advises physicians to convert all extremity ratings.  Dr. 
Schwender disagreed with Dr. Bisgard’s conclusion that claimant’s examination findings 
were inconsistent because claimant could touch his own arms, but would not allow Dr. 
Bisgard to touch them.  Dr. Schwender admitted that he did not ask claimant regarding 
his ADLs. 

 
30. Dr. Bisgard testified by deposition on March 7, 2013.  She noted that the 

staging matrix requires that claimant’s reports of symptoms, such as pain, altered 
sensation, loss of sensation, or decreased strength must correlate with objective 
pathology.  She noted that Dr. Schwender recorded only reports of pain symptoms, 
which is inadequate for moderate staging under the staging matrix.  She explained that 
stage 3 requires three or more symptoms with signs on physical examination and with 
consistency of subjective and objective findings.  Stage 3 then also requires either lack 
of improvement with modification of specific aggravating activity, although the condition 
may improve with elimination of the specific aggravating activity, or significant 
interference with most ADLs.  Dr. Bisgard defined ADLs as personal hygiene, bathing, 
dressing, walking, cooking, cleaning, laundry, and shopping.  She reiterated claimant’s 
inconsistent examination findings and noted that his permanent restrictions and his 
activities in the video do not show significant interference with ADLs.  Consequently, Dr. 
Bisgard did not find that claimant qualified for an impairment rating pursuant to the 
staging matrix. 

 
31. Dr. Sandell testified by deposition on May 3, 2013.  He thought Dr. 

Schwender’s permanent impairment rating for claimant was “very debatable.”  He 
agreed that claimant had symptoms and therefore should receive post-MMI treatment.  
Dr. Sandell noted, however, that claimant did not have objective information to support 
a rating.  Dr. Sandell, therefore, stood by his determination that claimant did not have 
permanent impairment.  Dr. Sandell explained that it was not clear that claimant 
continued to suffer symptoms from bilateral CTS and pronator syndrome after the 
surgeries because his symptoms were more like SMP.  He agreed that his focus had 
been on CRPS and that it would be reasonable for him to reconsider a rating for CTD 
due to the issue of claimant’s ADLs and the issue of a possible mix of SMP and CTD.  
He stated that he was neutral regarding any rating for CTD at the deposition, but he 
would not rescind his previous determination of no impairment unless he reevaluated 
claimant. 

 
32. Claimant then moved for an order for yet another DIME evaluation by Dr. 

Sandell.  Respondents objected, noting that claimant was only seeking a scheduled 



 

 

impairment award, for which no DIME was even required or presumptive.  Claimant’s 
motion was denied. 

 
33. As found, claimant has failed to prove by a preponderance of the evidence 

that he suffered any permanent impairment of his upper extremities.  The opinions of 
Dr. Castrejon, Dr. Bisgard, and Dr. Sandell are more persuasive than those of Dr. 
Castrejon.  Claimant emphasizes that Dr. Sandell was neutral about whether claimant 
had permanent impairment due to CTD and, therefore, should be allowed to reexamine 
claimant.  If the alleged impairment was not limited to the schedule, that argument 
would have considerable merit.  In this claim of scheduled impairment, however, the 
DIME is entitled to no presumption.  Only Dr. Schwender has offered a rating for CTD.  
Dr. Schwender, however, recorded only one symptom and did not document the 
manner in which the forearm pain significantly interferes with ADLs.  Consequently, Dr. 
Bisgard is persuasive that claimant does not have stage 3 CTD.  Consequently, Dr. 
Schwender’s 18% bilateral upper extremity ratings are incorrect.  Admittedly, claimant 
has significant scarring over his bilateral forearms, which warranted a maximum 
disfigurement award.  On the other hand, the medical records indicate that the CTS and 
pronator syndrome improved after surgery.  Dr. Castrejon, Dr. Bisgard, and Dr. Sandell 
were unable to find objective support for claimant’s symptom complaints.  The 
preponderance of the record evidence establishes that claimant does not qualify for a 
rating for CRPS.  The preponderance of the record evidence does not establish that 
claimant has stage 3 CTD, equating with 18% bilateral upper extremity impairment.  The 
record evidence contains no other impairment rating.  Claimant has failed to carry his 
burden of proof to establish an award of scheduled permanent impairment. 

34. In his position statement, claimant also argues, inconsistent with his 
judicial admission at hearing, that he is entitled to a whole person rating.  The vast 
preponderance of the record evidence demonstrates that claimant’s alleged functional 
impairment is limited to pain in his forearms, distal to the arm at the shoulder.  Even if 
the claim were analyzed for whole person impairment, the record evidence does not 
even come close to proving by clear and convincing evidence that the DIME 
determination of no impairment is erroneous.   

35. Respondent has proven by a preponderance of the evidence that claimant 
received an overpayment of $4,657.88, as asserted in the FAL.  Claimant admitted at 
the hearing that he received the TTD benefits from February 13 through April 19, 2012, 
even though MMI was February 13, 2012.   

 

CONCLUSIONS OF LAW 

1. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of disabilities 
and Subsection (8) provides a DIME process for whole person ratings.  The threshold 
issue is application of the schedule and this is a determination of fact based upon a 
preponderance of the evidence.  The application of the schedule depends upon the 



 

 

“situs of the functional impairment” rather than just the situs of the original work injury.  
Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); 
Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  The 
heightened burden of proof in Subsection (8) applies only if the threshold determination 
is made that the impairment is not limited to the schedule.  Then, and only then, does 
either party face a clear and convincing evidence burden to overcome the rating of the 
DIME.  Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
At the hearing, claimant conceded that he was seeking only a scheduled award of PPD 
benefits and was not seeking a whole person impairment award pursuant to section 8-
42-107(8)(c), C.R.S.  Claimant must prove entitlement to benefits by a preponderance 
of the evidence.  The facts in a workers’ compensation case are not interpreted liberally 
in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  As found, claimant has failed to prove by a preponderance of the 
evidence that he suffered any permanent impairment of his upper extremities.   

 
2. In his position statement, claimant appears to argue for a whole person 

award, without explaining why he is not bound by his judicial admission at the hearing.  
In any event, as found, the vast preponderance of the record evidence demonstrates 
that claimant’s alleged functional impairment is limited to pain in his forearms, distal to 
the arm at the shoulder.  Also, as found, the record evidence does not even come close 
to proving by clear and convincing evidence that the DIME determination of no 
impairment is erroneous.  A fact or proposition has been proved by "clear and 
convincing evidence" if, considering all the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  Claimant is not entitled to any PPD award. 

 
3. Section 8-40-201(15.5), C.R.S. defines “overpayment” as “money received 

by a claimant that exceeds the amount that should have been paid, or which the 
claimant was not entitled to receive . . . .”  Respondent must assert any offset in the FAL 
to preserve it.  Cibola Construction v. Industrial Claim Appeals Office, 971 P.2d 666 
(Colo. App. 1998).  As found, respondent has proven by a preponderance of the 
evidence that claimant received an overpayment of $4,657.88, as asserted in the FAL.  
Respondent requested only an order that claimant repay the overpayment.  Respondent 
is entitled to that order. 
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for PPD benefits is denied and dismissed. 

2. Claimant shall repay to Respondent the overpayment of $4,657.88. 



 

 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 21, 2013    

Error! Reference source not found. 
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ISSUE 

The issue for determination is medical benefits.  Claimant alleges that his left 
knee issue is causally related to his admitted work injury of July 6, 2009.  
 

FINDINGS OF FACT 
 

1. Claimant  is a 50-year old former apprentice-plumber for Employer.  
 

2. On July 6, 2009, Claimant was fitting a four-inch pipe into a ceiling while 
standing on a ladder. He missed the bottom two rungs and fell approximately four 
feet. Claimant reported the incident to his foreman and went to the emergency room. 

 
3. Claimant underwent various surgeries and treatments for his back injury. 

On November 3, 2009, Claimant underwent a lumbar 3-5 decompression surgery 
bilaterally.  

 
4. On November 22, 2011, Claimant underwent a lumbar 4-5 fusion for his 

degenerative disc disease. Claimant continues to treat for pain associated with his 
back surgeries. 

 
5. Claimant did not claim to have suffered a left knee injury at the time of the 

compensable accident.  Claimant did not request any treatment for his left knee in 
the months following the work injury.  Claimant alleges that his knee problem came 
on later during a hospitalization for treatment to his back.   

 



 

 

6. Claimant had bilateral knee arthroscopies in 1996. Claimant had a 
diagnosis of a left knee lateral meniscal tear and arthritis on May 28, 1996. Claimant 
underwent a left knee patella shave and a lateral meniscectomy on July 26, 1996. 
(Resps.’ Ex. O, p. 619; Ex. A, p. 11.) 

7. On February 9, 2012, Dr. Eric Olsen examined Claimant and indicated 
that during a recent visit with Dr. Sanjay Jantana, Claimant was sent to the 
emergency room for bilateral lower leg swelling. Claimant indicated to his physician 
that this was not a new phenomenon and that it had been happening periodically for 
some time. (Resps’ Ex. C, p. 116.) 

8. On March 7, 2012, Claimant presented at Denver Spine complaining of 
pain after he fell in the snow one week earlier. Claimant indicated he initially had 
pain radiating down his lower extremities bilaterally, but that it was now focused on 
his left side/flank and extremity. (Resps.’ Ex. E, p. 363.) 

9. On July 20, 2012, Dr. Olsen stated that Claimant was having “pain in the 
back of left leg and knee. Pain all the way down his leg to his foot.” Dr. Olsen stated 
that examination revealed no obvious abnormalities or effusion, but that Claimant 
had +1 edema in his lower extremities bilaterally. (Resps. Ex. C., pps. 100-101.) This 
was approximately two months before his alleged injury at Rose Medical Center on 
September 27, 2012. 

10. Dr. Olsen stated that he was uncertain that the pain in Claimant's left leg 
and knee was related to his industrial injury of July 6, 2009. Dr. Olsen further also 
stated that he felt that they should “start to proceed with closing [Claimant's] case by 
getting an impairment rating.” (Id.) 

11. Claimant testified that he “was not having knee problems” before the 
alleged MRI Incident at Rose Medical Center. (Tr. Clickner, p. 14, ll. 4-6.)  The July 
20, 2012 record from Dr. Olsen does not support Claimant's testimony.  

12. On August 31, 2012, Dr. Olsen stated that Claimant was nearing 
maximum medical improvement and would be weaned off of his narcotic 
medications. Claimant stated that he was worried he would not be able to function 
comfortably without them. Dr. Olsen scheduled Claimant for an impairment rating in 
one month. (Resps.’ Ex. C, 98-99.) 

13. On September 14, 2012, Dr. Olsen indicated that Claimant was not 
tolerating his reduction in pain medications. Dr. Olsen indicated that Claimant was 
having difficulty performing normal household tasks without them. (Resps. Ex. C, p. 
96.) 

14. On September 26, 2012, Claimant presented at the emergency room at 
Vail Valley Medical Center complaining of bilateral back pain radiating down his left 
leg. Dr. Bernard Riberdy stated that Claimant was demanding pain medications. Dr. 
Riberdy indicated that after administering medications, Claimant decided to leave 



 

 

against medical advice because Dr. Riberdy would not give Claimant any more 
medication than had already been given. (Resps.’ Ex. D, pps. 226-232.)  Dr. Riberdy 
indicated that Claimant informed him he would drive to Rose Medical Center in 
Denver because they “underst[oo]d his pain condition” there. (Id.) 

15. On September 27, 2012, Claimant presented at Rose Medical Emergency 
Room (“Rose”) complaining of back pain and loss of motor control in his lower 
extremities bilaterally. The intake notes state that Claimant was “unable to walk or 
bend [his] knees to assist with removal of clothing.” (Resps. Ex. B, p. 21.)  

16. Claimant received pain medication, but kept asking for more than had 
already been administered. The record indicates that Claimant's “call light [was] on 
continually” and that “with rapid pressure speech with a rag in his mouth [Claimant] 
repeat[ed] over and over ‘I’ll pay someone 1000 dollars to knock me out. They gave 
me 200 mcg of Fentanyl yesterday and it didn’t touch my pain! I need 200 mcg of 
Fentanyl at least and I take 6 mg of Valium a day, that 5 mg won’t touch my pain.” 
(Id.)  

17. Claimant was taken to the MRI station, but refused to move onto the MRI 
table until he received more pain medication. (Id.) Approximately one half hour after 
his arrival, MRI personnel were “still unable to get [the] MRI.” The record indicates 
that Claimant was “cussing at them” and that he “refused to talk to [staff] unless he 
got more pain meds.” Claimant stated that he “takes way more than this at home.” 
(Id. at p. 22.)  

18. One of the MRI technicians, *SM, testified in her deposition that Claimant 
complained that the quantity of medications he was given was “not going to do it” 
because he usually had “twice as much” by that particular time of day and they had 
not “even given [him] a quarter of that.” (Depo. *SM, p. 9, ll. 12-19.)  *SM testified 
that Claimant did not let any medical personnel touch him from the time he arrived at 
Rose until after he was given additional pain medication in the MRI station. (See id. 
at pps. 8-9.)  

19. Claimant testified that he requested additional pain medications only after 
the MRI technicians tried unsuccessfully to move him, and had allegedly dropped 
him. (Clickner, Tr. p. 28, ll.7-8.)  The medical records support *SM’s testimony 
because they indicate that they could not get Claimant to communicate or cooperate 
with them until he received more pain medications. (Resps. Ex. B, p. 22.)  At 
Hearing, when asked about this specific sequence of events, Claimant testified, “I 
can’t even quite tell you because I was in, you know, I was in very much pain at the 
time.” (Tr. Clickner, p. 28, ll. 12-14.) 

20. Claimant testified at Hearing that he never told the MRI technicians that he 
had chronic, pre-existing knee problems. (Tr. Clickner, p. 21, ll.2-3.). However, *SM 
testified that before medical personnel ever attempted to move Claimant, he stated 
that his knee hurt and that they should be careful with it. (Depo. *SM, p. 11, ll. 15-19; 



 

 

p. 14, ll. 4-8; p. 34, l. 6.)  *SM also testified that she understood Claimant to be 
asking for treatment of his knee as he had stated to her “My knee hurts, but I can’t 
have surgery on my knee before I have surgery on my back” (Id. at p. 10, ll. 10-11.) 
and “they wont’ fix my knee until they figure out what’s wrong with my back.” (Id. at 
p. 31, ll. 16-17.)  The medical record from September 27, 2012 also indicates that 
Claimant told staff he had chronic issues with his knees. (“The patient reports having 
had chronic issues with his knees.”) (Resps’ Ex. B, p. 38.) Both the record and *SM’s 
testimony support the fact that Claimant had chronic left knee issues before MRI 
personnel ever attempted to move him onto the MRI gurney at Rose.  Claimant had 
told *SM that he had chronic knee problems and was in severe pain even before 
anyone even touched him.   

21. Claimant testified that while he was in the MRI department on September 
27, 2012, the MRI technicians injured his knee during his MRI scan. Claimant 
testified that initially two small nurses placed him in a sheet to transfer him to the 
MRI gurney, and one dropped him a few inches causing him to move awkwardly and 
injure his left knee. (Id. at p. 12, ll. 17-25; p. 33, 8-17.)  When asked about 
specifically about the details of the alleged incident, Claimant testified that this was 
his recollection of how it happened, but that he couldn’t remember details because 
he was in so much pain, (“When you're in that much pain you cant remember the 
details.”) (Id. at 34, ll. 7-10.) 

22. *SM testified that three nurses were present and that she and the other 
two personnel moved Claimant onto the MRI gurney using a slide board covered by 
a sheet. (Depo. *SM, p. 11, ll. 5-10.)  *SM testified that a slide board is a sturdy 
board made out of plastic that is used to transport patients from their regular gurney 
to the MRI gurney. (Id. at p. 33, ll. 13-18.)  *SM testified that during Claimant's 
transfer to and from the MRI gurney, the MRI personnel never let go of the slide 
board, never dropped Claimant even a few inches, and never jostled him on the 
board in any way. *SM testified that Claimant stayed on the slide board the entire 
time. (Id. at p. 11, l. 25; p. 12, ll.3-4; p. 13, ll. 6-16; p. 15, ll. 1-7.)  *SM testified that 
after the MRI Claimant continued to complain of left knee pain generally, just as he 
had before the MRI, but that he never said to anyone specifically that they had 
injured his left knee during the MRI procedure. (Depo. *SM, pps. 12-13, ll. 25, 1-4.) 

23. The medical records taken from September 27, 2012 specifically do not 
contain any indication that an incident such as the one Claimant describes occurred. 
(See Resps. Ex. B, pps. 20-24.)  *SM was clear that Claimant complained of knee 
pain prior to being moved and was asking for medications before anyone touched 
him.   

24. The record shows that Claimant underwent an MRI of his lumbar spine on 
September 27, 2012, and that he was given additional pain medication before an 
MRI was performed. (Resps.’ Ex. B, p. 22-23)  Claimant testified at the Hearing that 
his MRI was done the following day, and that he had receiving additional pain 
medications on that day, and with four nurses carrying him instead of two. (Tr. 



 

 

Clickner, p. 13, ll. 19-21; p. 33, ll. 1-4.)  When asked about the discrepancy with his 
testimony and the record, Claimant testified, “I don’t know, I was in so much . . . pain 
I couldn’t tell you. . . . I thought it was like the next morning, but I don’t know.” (Id. at 
p. 32-33, ll. 25, 1-2.) 

25. Rose medical records from September 28, 2013 indicate that Claimant 
alleged that he hit his knee while being “helped to the commode” and experienced 
“extreme pain” as a result. (Resps.’ Ex. B, p. 34.)  When asked at the Hearing about 
this, Claimant testified that he did not remember that event occurring. (Tr. Clickner, 
p. 34-35, ll. 18-25, 1-3.) 

26. Claimant reported to Dr. Olsen that during the alleged incident his left 
knee had swollen immediately to four times its normal size. (Resps.’ Ex. C, p. 83.)  
The x-rays and physical examination taken of Claimant’s left knee on September 28, 
2012—the following day—revealed only “moderate joint effusion and prepatellar soft 
tissue swelling” but “no bony abnormality.” (Id. at p. 37.) When asked at the Hearing 
about his alleged knee swelling, Claimant testified, “[M]y legs were very swollen all 
of them completely anyways. So I couldn’t tell you if my knee was anymore swollen 
or not.” (Tr. Clickner, p. 31-32, ll. 23-25, 1.) 

27. Marc Steinmetz, M.D., testified that there was no evidence of external 
swelling because the physical examination revealed no symmetrical changes or 
gross differences in his knees left to right. (Tr. Steinmetz, p. 38, ll. 13-15.) Dr. 
Steinmetz testified that the x-rays revealed only slight internal swelling, which was 
attributable to Claimant's underlying “profuse and severe” degenerative chronic 
changes in his left knee as previously found in July of 2012 by Dr. Olsen. (Id. at p. 
39, ll. 1-11.)    

28. On October 15, 2012, two weeks after the alleged incident at Rose, 
Claimant treated with Dr. Olsen, his authorized treating physician. During his 
examination, Claimant did not mention the alleged incident at Rose regarding the 
medical staff dropping him or bumping his left knee.  There was no mention of any 
left knee problems during this evaluation. (Resps.’ Ex. C, pps. 89-90.)  Claimant 
testified that he did tell Dr. Olsen about this, stating “I know I told him.” (Tr. Clickner, 
p. 22, l. 16.) The October 15, 2012 record from Dr. Olsen contains no mention of it 
and does not support Claimant's testimony on this point.  

29. On October 23, 2012, Dr. Olsen indicated that Claimant complained about 
the alleged injury to his left knee at Rose Medical Center, nearly one month after the 
alleged incident had occurred. (Resps’ Ex., C, p. 87.)  On October 29, 2012, Dr. 
Olsen indicated that Claimant had reported to him that Claimant injured his left knee 
when the medical staff at Rose transferred him “by bed sheet” from his gurney to the 
scanner. Claimant described the injury as a “twisting type injury” that caused his 
knee to “immediately swell[] up ‘four times the size’ of his normal knee.” (Id. at p. 
83.) Dr. Olsen ordered an MRI of Claimant’s left knee pursuant to Claimant's 
complaint. (Id. at p. 86.) 



 

 

30. On November 6, 2012, an MRI was performed on Claimant's left knee. 
The MRI showed: 

• Complete radial tear of the entire posterior horn of the medial 
meniscus; 

• Lateral meniscus tear extending into the posterior horn;  
• Grade one MCL sprain;  
• Prominent degeneration, moderate chondromalacia in all three 

compartments, focal chronic appearing high-grade chondral defect 
of the superior lateral portal condyles with synovitis.  

(Resps’ Ex. O, p. 568-69; Ex. C, p. 81.) 

31. Dr. Olsen stated that Claimant had chronic issues with his left 
knee, and "possibly" some acute findings. (Resps.’ Ex. C, p. 77.)  Dr. Steinmetz testified 
that the results of this MRI revealed findings in the knee of fraying, degeneration, wear, 
arthritis, and a non-specific minor sprain that were all associated with a chronic 
condition. (See Tr. Steinmetz, p. 41-43.) Dr. Steinmetz testified that these findings were 
likely all chronic because Claimant had no indication of external swelling at the time to 
correlate with any acute injury. (Id. at p. 43, l. 20-23.)  Dr. Steinmetz also testified that 
none of the tearing revealed in the MRI correlated with Claimant's described mechanism 
of injury. (Id. at p. 44, ll. 2-4.)  Dr. Steinmetz testified that “the menisci do not tear by 
moving the knee, . . . they tear with weight bearing and twisting. It requires both. That is 
the mechanism.” (Id. at p. 44, ll. 18-25.)  Dr. Steinmetz testified that the MRI did not 
reveal any ligament tearing, and that Claimant would have sustained a torn ligament if 
he had twisted his knee forcefully enough to tear the meniscus, as Claimant has 
alleged. (Id., p. 45, ll. 1-12.) 

32. Dr. Marc Steinmetz performed an IME for Respondents on 
January 30, 3013.  During the IME, Claimant told Dr. Steinmetz that his knees had been 
“tender over the last year.” (Resps.’ Ex. A, p. 12.) Claimant also told Dr. Steinmetz that 
he had previously told Dr. Olsen about his knee problems before the alleged incident 
occurred. (Id.) Claimant testified he did not have prior knee issues before the alleged 
incident. The medical records do not support Claimant’s testimony on this point.  

33. Claimant told Dr. Steinmetz that he “warned” his nurses about his 
knees while in the MRI station at Rose. (Resps.’ Ex. A, p. 12.) Claimant testified that he 
did not say anything specific about his knee issues while at Rose. The medical records 
do not support Claimant.  

34. Dr. Steinmetz stated in his IME report that “[t]here is likely no 
mechanism of injury consistent with causing any internal derangement of [Claimant's] 
left knee that relates to his back problems whatsoever. There is also no mechanism of 
injury consistent with any internal derangement that is related to any of the medical 
records available in the record from his hospital visit in 09/2012.” (Id.) 



 

 

35. Dr. Steinmetz testified that the Claimant was histrionic during his 
examination of him and accused him of injuring him by running over his toe during the 
examination. A review of the transcription of the audiotape does not have any indication 
that the Claimant complained or accused Dr. Steinmetz of running over his toe during 
his examination. The transcript does not show Claimant to be histrionic.  However, the 
notes from Rose do indicate that Claimant was histrionic during the MRI.   

36. The opinions and testimony of Dr. Steinmetz are credible and 
persuasive.  

CONCLUSIONS OF LAW 
 
General Controlling Legal Standards  

The purpose of the Colorado Workers’ Compensation Act is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. C.R.S. § 8-40-
102(1). A Claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201. A 
preponderance of the evidence is proof that leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 592 
P.2d 792 (Colo. 1979). The facts in a workers’ compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
C.R.S. § 8-43-201. A workers’ compensation case is decided on its merits.  C.R.S. 
§ 8-43-201. 
 
Claimant Failed to Prove that his Left Knee Condition is Causally Related to his 
Work Injury 

A Claimant is required to prove that an injury arose out of and in the course of 
the Claimant’s employment. Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844 
(Colo. App. 2000). Moreover, to recover workers’ compensation benefits, there must be 
a causal relationship between the industrial accident and the injury for which benefits 
are sought. Snyder v. Indus. Claims Appeal Office, 942 P.2d 1337 (Colo. App. 1997). 

Insurer is liable for medical benefits that are reasonably needed to cure and 
relieve Claimant from the effects of the compensable accident.  Section 8-52-101(1), 
C.R.S. The mere occurrence of a compensable injury does not require the ALJ to find 
that all the subsequent medical treatment and physical disability was caused by the 
industrial injury. Boone v. Winslow Constr., W.C. No. 4-321-251 (August 21, 1998).  As 
the Panel stated, “the range of compensable consequences of an industrial injury is 
limited to those which flow proximately and naturally from the injury.”  Boone at p. 2.    

The following evidence demonstrates that Claimant failed to prove that his left knee 
issue is causally related to the work injury of July 6, 2009: 

• Claimant has a history of chronic left knee issues, which predate the alleged 
incident. Claimant had surgery on his left knee for a torn meniscus, had swelling 



 

 

in his leg for over a year prior to the incident, and complained specifically about 
chronic left knee pain two months before the alleged incident.  

• Claimant reported his left knee issue to Dr. Olsen two months before the alleged 
incident. He stated that it was nothing new and that he had been experiencing it 
for some time.  

• Claimant told his medical treatment providers at Rose before they ever attempted 
to move him to be careful with his knee because he had pain in it and that he 
needed surgery for it.  

• Dr. Olsen stated that the results from Claimant's left knee MRI revealed chronic 
left knee issues and degeneration. 

• Dr. Steinmetz’s IME report indicates that the MRI revealed chronic degenerative 
meniscal tearing.  

• Claimant testified on numerous occasions that he did not recall the specific 
events or details of the alleged incident on September 27, 2012 at Rose. 
Specifically, Claimant testified that he was in too much pain to recall which day 
he received his MRI, what he told medical staff during that time, the sequence of 
events or a lucid description of the alleged incident, how many nurses were in the 
MRI station to move him, and the fact that he alleged that he bumped his knee 
on the commode the following day.  

• During his IME, Claimant told Dr. Steinmetz that he was in so much pain during 
the incident that he was in a “frenzy” and that his recollection of the events that 
day are “what [he] think happened.” 

• *SM, the MRI technician, and the Rose medical records directly contradict 
Claimant's testimony on several points. *SM testified that Claimant received 
additional pain medications before they attempted to move him and the record 
supports this. Claimant testified he received additional pain medications only 
after they had tried unsuccessfully to transport him.  

• *SM testified that Claimant was cussing at them and told them to be careful with 
his knee before they attempted to transfer him onto the MRI gurney. Claimant 
testified that he never told them he had problems with his knee specifically. 
Claimant also testified that he did not remember what he had told them exactly.  
*SM's testimony is more credible.   

• *SM testified that three nurses were there to move Claimant on September 27, 
2012. The medical records also support this. Claimant testified that two nurses 
initially dropped him, and then four successfully completed the transfer and MRI 
on September 28, 2012. The records contradict Claimant's testimony and show 
that the MRI was performed on September 27, 2012.  

• *SM testified that during Claimant's transfer to and from the MRI gurney, they   
moved him using a plastic slide board and that they never dropped, bumped or 
jostled Claimant’s left knee. Claimant testified that they tried to transfer him in a 
bed sheet. Claimant also testified that he could not remember the details of this 
event because he was in too much pain at the time.  



 

 

• *SM testified that Claimant never told any MRI personnel that they had injured 
his knee. The medical records support this. Claimant testified that he could not 
remember if he told them.  

• Claimant testified that he could not recall the specific event the following day 
where he alleged that he bumped his knee on the commode.  

• Claimant failed to tell his physician, Dr. Olsen, about the alleged incident until 
one month after it had occurred, despite seeing him two weeks after the incident. 
Claimant testified at trial that he knew he told Dr. Olsen the first time he saw him 
afterwards, but the record does not support this. 

• Claimant told Dr. Olsen on October 23, 2012 that the incident had caused his left 
knee to immediately swell to four times its normal size. X-rays and the physical 
examination from September 28, 2012 revealed no findings of external swelling 
and only moderate internal swelling. Dr. Steinmetz testified that this was 
consistent with a chronic degenerative condition. 

• Claimant testified that he could not remember if his left knee had swollen or not 
after the incident at Rose. 

• Dr. Steinmetz testified that the findings of Claimant's left knee MRI indicated 
chronic degenerative conditions and arthritis and that any acute findings were 
attributable to Claimant's underlying condition.  

• Dr. Steinmetz also testified that the findings of Claimant's left knee MRI were 
inconsistent with Claimant's alleged mechanism of injury. Dr. Steinmetz testified 
that Claimant did not experience the requisite degree of force or weight bearing 
to undergo a meniscal tear, and that Claimant had no accompanying ligament 
damage, which he should have, if he truly experienced an acute meniscal tear.  

• Dr. Olsen stated that the MRI revealed definite chronic findings, with possibly 
some acute findings. Dr. Steinmetz testified that the indicated grade one sprain 
of the MCL was non-specific and did not indicate any sort of internal 
derangement or acute meniscal tearing in Claimant's left knee.  

• Dr. Steinmetz testified that any acute findings mentioned by Dr. Olsen were 
attributable to an acute progression of Claimant's underlying degenerative 
condition.   

• Dr. Steinmetz testified that even if Claimant had been dropped a few inches, as 
he alleges, the MRI was not consistent with that mechanism of injury because 
there would not be enough force generated. Dr. Steinmetz’s IME report indicates 
that all that is supported in the record is at most slight swelling around knee cap 
from a bump, but no evidence of a mechanism that could have caused or 
permanently aggravated the chronic degenerative condition of his left knee.  

*SM's testimony was credible and consistent with the records and evidence.  Dr. 
Steinmetz' testimony was also credible in that Claimant's left knee condition was due to 
a progressive and underlying degenerative condition.  Claimant's testimony lacked 
credibility.  



 

 

Claimant has failed to show by a preponderance of the evidence that his left 
knee issue is causally related to his admitted work injury of July 6, 2009. 

 
 

ORDER 
 
 It is therefore ordered that Insurer is not liable for the costs of the treatment 
Claimant receives to his knee.   
 
 Issues not determined by this order are reserved.  
 

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 20, 2013 

 
   /s/ Bruce C. Friend 
  
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The issue determined herein is a medical benefit, specifically reimbursement to 
claimant’s spouse for transportation to and from surgery and for 24 hour care post-
surgery. 

FINDINGS OF FACT 

1. On February 8, 2012, claimant suffered an admitted work injury to his right 
long finger. 

2. On September 26, 2012, Dr. Larsen examined claimant and 
recommended surgery on the right long finger.  Claimant agreed to the surgery. 



 

 

3. In the pre-operative examination, Dr. Larsen’s office staff informed 
claimant that he would need to have someone else drive him to and from the surgery 
and to provide home care for him during the first 24 hours. 

4. On December 3, 2012, claimant’s attorney sent the adjuster a letter that 
advised the adjuster that claimant needed someone to drive him to and from the surgery 
and to provide any necessary home care services to claimant after surgery.  Claimant, 
through his attorney, advised the adjuster that claimant would find someone to drive him 
and provide home care if the respondent did not provide the services. 

5. Ms. *A provided inconsistent answers at hearing about when the adjuster 
received the December 3, 2012, letter, but she did admit receiving the letter.  The trier-
of-fact finds that the adjuster probably received the letter on December 6, 2012. 

6. Respondent did not respond to the December 3, 2012 letter requesting 
transportation and home care services.  Claimant then arranged for his wife to provide 
the services. 

7. Ms. *B is claimant’s common law wife.  She was trained about fifteen 
years ago as an emergency medical technician (“EMT”), although she has primarily 
worked as a dispatcher since receiving that training.  She does not have a current EMT 
license.  She took off two days of work without pay on December 11 and 12, 2012, to 
drive and care for claimant. 

8. On December 11, 2012, Dr. Larsen performed surgery on claimant’s right 
long finger.  The surgery was performed at the Audubon Surgery Center in Colorado 
Springs.  Ms. *B drove about one hour and fifteen minutes to transport claimant to the 
center.  She then waited for about one and one-half hours for claimant to be released to 
her care.  During the surgery, claimant was administered a general anesthetic.   

9. The doctor’s office staff instructed Ms. *B to wait a few hours for claimant’s 
current medication to wear off before giving him his first prescription pain medications.  
She signed the post-surgery instruction sheet from the doctor’s office, which included an 
instruction that claimant should not drive or operate machinery for 24 hours following 
anesthesia.  The instructions also including having a responsible person stay with 
claimant for the first 24 hours following surgery. 

10. Claimant was transported to the vehicle by wheelchair and was assisted 
into the vehicle.  He still wore his surgical gown.  His right arm was bandaged and in a 
sling.  He slept most of the drive home, which took another one hour and fifteen 
minutes.  To his wife, claimant appeared to be “drugged up” and he did not respond 
well. 

11. Claimant’s spouse set her alarm for every four to six hours.  She gave 
claimant his pain medications with water and a sandwich.  She had to help him eat.  
She had to help him walk to the bathroom and use the toilet.  She checked the color of 
his fingers, but did not remove the bandage, pursuant to the instructions from the 
doctor.  She wrapped claimant’s arm the next morning so that he could shower. 



 

 

12. Claimant’s transportation to and from the December 11, 2012, surgery 
was incidental to obtaining the authorized reasonably necessary medical treatment for 
the work injury.  This is not a fact that is subject to any reasonable dispute.  Claimant 
had to get to and from the surgery and he could not drive himself home after the 
surgery. 

13. The home care provided by claimant’s spouse for the first 24 hours post-
surgery was reasonably necessary to cure or relieve the effects of the work injury.  The 
care was not skilled nursing care, but it was still reasonably necessary care.  The care 
was not limited to housekeeping services, but involved actual care for claimant’s wound. 

14. The transportation and home care by claimant’s spouse were impliedly 
authorized.  Dr. Larsen did not directly prescribe that only claimant’s spouse would 
provide the transportation and home care, but he did require such care for claimant.  
Claimant, in turn, placed the adjuster on notice of the need for such care by writing to 
the adjuster eight days before the surgery.  The adjuster had approximately five days to 
arrange for the required services, but did not do so.  The failure of the respondent to 
provide another vendor for the services impliedly authorized claimant to have his 
spouse provide the services. 

15. Claimant’s spouse spent four hours as a driver for claimant to and from his 
surgery appointment, including waiting for him during the surgery.  She also spent 24 
hours as an attendant home care provider.  Claimant’s spouse is employed as a 
dispatcher on an hourly basis for the Colorado Mental Health Institute at Pueblo.  The 
record evidence does not demonstrate her wages or any other cost for acting as a 
driver to and from medical appointments or as an attendant home care provider.  Ms. *B 
estimated that her services for claimant were valued at $12-14 per hour.   That 
testimony is persuasive.  Claimant and the respondent had the benefit of the EMT 
training by Ms. *B.  Consequently, Ms. *B is entitled to payment of $13 per hour for 28 
hours of attendant services, for a total of $364. 

 

CONCLUSIONS OF LAW 

1. Respondent is liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant makes no argument 
that the insurer is required to reimburse claimant’s spouse for transportation and home 
care due to the insurer’s failure to comply with WCRP 16-9 concerning a completed 
request for prior authorization.  Respondent argues that WCRP 16-9 is a defense to 
payment of the costs because the provider did not comply with WCRP 16-9 through a 
request for prior authorization.  Respondent relies on Galica v. Pietraszek Enterprises, 
Inc., W.C. No. 4-610-668 (Industrial Claim Appeals Office, May 9, 2008).  That case, 
however, even though it briefly discussed prior authorization, dealt with the requirement 
that the provider be authorized; it does not involve a requirement to request prior 



 

 

authorization of the services.  Respondent has consistently confused these two 
separate concepts before, during, and after the hearing in this matter. 

2. WCRP 16 was promulgated by the Director of the Division of Workers’ 
Compensation to administer the medical fee schedule.  WCRP 16-9 establishes a 
procedure for the provider to request prior authorization of a medical service.  If the 
insurer fails to respond to a completed request for pre-authorization within seven 
business days, the insurer is deemed to have waived any dispute that the services are 
authorized.  The purpose of WCRP 16-9 is to facilitate a determination of the 
reasonableness of treatment in advance of the treatment.  Bray v. Hayden School 
District RE-1, W.C. No. 4-418-310 (April 11, 2000).  As a result, when properly followed, 
the rule offers a type of “safe harbor” protection to the treatment provider to ensure 
payment by the insurer.  In the absence of pre-authorization, a treatment provider has 
no such assurance.  The provider might ultimately obtain payment or might not obtain 
payment.    
 
 3. Nothing in WCRP 16-9 precludes a claimant from proving at a subsequent 
evidentiary hearing that the disputed treatment is reasonably necessary and authorized.  
Consequently, the failure by claimant, his spouse, or the treating physician to fulfill the 
pre-authorization requirements in WCRP 16-9 is not dispositive of whether the claimant 
proved by a preponderance of evidence that the disputed transportation and home care 
services are compensable medical benefits. Repp  v. Prowers Medical Center, W. C. 
No. 4-530-649 (ICAO, September 12, 2005), aff'd., Case No. 05CA2085 (Colo. App. 
May 11, 2006) (not selected for publication).  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

4. Services may be compensable medical benefits if they directly cure or 
relieve the effects of the work injury or if they are incidental to obtaining such medical 
treatment.  Bellone v. Industrial Claim Appeals Office, 940 P.2d 1116 (Colo.App. 1997) 
held that home care services were medical benefits if they relieved the symptoms and 
effects of the injury and were directly associated with claimant's physical needs.  Family 
members can receive payment for home health care services, but not for ordinary 
household services.  Edward Kraemer & Sons, Inc. v. ICAO, 852 P.2d 1286, (Colo. App. 
1992).  Transportation to and from medical appointments is the liability of the insurer.  
Sigman Meat Co. v. Industrial Claim Appeals Office, 761 P.2d 265 (Colo. App. 1988).  
Such costs are not limited to merely reimbursement of the mileage costs.  As found, 
claimant’s transportation to and from the December 11 surgery was incidental to 
obtaining the authorized reasonably necessary medical treatment for the work injury.  
Also as found, the home care provided by claimant’s spouse for the first 24 hours post-
surgery was reasonably necessary to cure or relieve the effects of the work injury.   

 



 

 

5. Respondents are liable for all authorized and emergency treatment 
reasonably necessary to cure or relieve the effects of the industrial injury.  Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  "Authorization" refers 
to the physician's legal status to treat the injury at the respondents' expense. Popke v. 
Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  Claimant must prove 
not only that the care was reasonably necessary, but also that it was authorized.  Repp, 
supra; Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-437 (ICAO, January 3, 2008).  A 
provider may become authorized to treat the claimant as a result of a referral from a 
previously authorized treating physician.  The referral must be made in the "normal 
progression of authorized treatment."  Greager v. Industrial Commission, 701 P.2d 168 
(Colo. App. 1985).  If the employer fails to authorize a provider upon claimant’s report of 
need for treatment, claimant is impliedly authorized to choose her own authorized 
provider.  Greager, supra.  As found, the transportation and home care by claimant’s 
spouse were impliedly authorized.  As found, the record evidence supports award of the 
transportation and attendant home care services by Ms. *B in the amount of $13 per 
hour for 28 hours of attendant services, for a total of $364. 

 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay claimant’s spouse, Ms. *B, the sum of $364 for 
transportation and attendant home care services. 

2. The insurer shall pay interest at the rate of 8% per annum on all amounts 
of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 21, 2013    

Error! Reference source not found. 
Office of Administrative Courts 



 

 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

The issue for determination is whether Claimant sustained a compensable back 
injury on December 26, 2011. The parties stipulated to an average weekly wage of 
$341.42 if the claim is found to be compensable. The parties stipulated to reserving the 
issue of temporary partial disability benefits. 

 

FINDINGS OF FACT 

1. Claimant had worked with the Employer for several years as a licensed 
cosmetologist.  Claimant had been previously employed as a mail carrier.  

 
2. On December 26, 2011, Claimant opened Employer’s salon for the day.  

When she arrived all of the stylist chairs, mats, and other equipment were in the 
reception area.  Claimant moved all the chairs, mats and other equipment and supplies 
back in their proper location.  The salon chairs weighed about eighty pounds each, the 
shampoo and dryer chairs were about fifteen to twenty pounds each, and the mats were 
about fifteen to twenty pounds each.   

 
3. She performed her work the rest of the day on December 26, 2011.  Claimant 

recalled taking two Aleves and feeling fatigued. 
 
 4. The following day Claimant could not get out of bed.  Claimant reported 
the incident to Employer on December 27, 2011.  Claimant called *A and stated that she 
hurt herself dragging everything back into its place.   
 
 5. Claimant was initially seen at NextCare Urgent Care on December 30, 
2011.  Claimant stated that she did not go to the doctor sooner because “I was hoping 
that it was not real, that it was just something that would go away.”  She was initially 
diagnosed with “neck & low back strain, lumbago/cervicolgia.” Medications and physical 
therapy were prescribed.  Her condition initially improved to some extent, but persisted 
and eventually became worse.   
 
 6. Claimant had pain medication available to her that had been prescribed by 
other physicians that had treated her for her prior back problems.  Those medications 
were Flexeril, Vicodin and Gabapentin.  Claimant testified that she used the pain 
medication after the December 26, 2011 incident, but that prior to that date she only 
used and filled those medications occasionally.  Claimant testified that she tried to refill 
her pain prescriptions in July 2011 but her primary care physician refused to refill them 



 

 

without her been seen.  Claimant testified that between July 2011 and December 26, 
2011 she was only occasionally taking medication such as Advil.   
 
 7. The medical records from Claimant’s primary care provider, Plains 
Medical Center, show that Claimant was examined by Wayne Miller, M.D., on October 
24, 2011.  Claimant’s chief complaint at that time was back pain.  Claimant’s 
prescriptions for Vicodin and Flexeril were renewed at that time.  Sixty Vicodin tabs and 
ninety Flexeril tabs were dispensed by Dr. Miller.  The medical records also show that 
on December 22, 2011, Claimant contacted Dr. Miller’s office by telephone request a 
refill of her prescription medication.  The record states, “[Patient] called wanting a refill.  
I informed her that she needed to be seen because she had not been seen since 
October.  Also with that medication she needed to be seen once a month for that 
medication.  [Patient] stated that Dr. Goldberg always would give her refills on Vicodin.  
I had stated that [since he left] that policies changed.  She stated that she would make 
an appointment.” 
 
 8. Claimant denied at the hearing that she had called in for a medication refill 
right before the alleged work injury.  She said she could not recall asking for more 
medications at that time.   
 
 9. At the request of Respondents, Claimant was seen and evaluated by 
Michael R. Striplin, M.D. on May 15, 2012.  Dr. Striplin testified at a pre-hearing 
deposition, a transcript of which was properly introduced and admitted into evidence.  
Dr. Striplin was admitted as an expert in occupational medicine.  He is Level II 
accredited by the Colorado Division of Workers’ Compensation.  Dr. Striplin prepared 
several reports.   
 
 10. Dr. Striplin testified that Claimant reported to him a history of chronic low 
back pain dating back to childhood.  Dr. Striplin testified that Claimant did not report any 
immediate onset of pain following moving the salon equipment on December 26, 2011.  
He testified that, “She moved all the salon chairs.  She worked a normal day.  She woke 
up the next morning with symptoms, but there was nothing immediate during the activity 
of moving the chairs and the mats.”  In his testimony, he stated that he found it 
significant that Claimant did not have significant symptoms immediately after moving the 
chairs and equipment that day, and woke the next day with significantly increased pain. 
In his June 26, 2012 report, Dr. Striplin stated that, “there is no indication that the 
incident at work on 12/26/2011 produced any objective change in her condition.” 
  
 11. Dr. Striplin further testified that it was significant that there was an absent 
Achilles reflex on his examination.  He testified that the absent Achilles reflex was 
present both before and after the incident.   The absence of an Achilles reflex was noted 
by Dr. Brakke at University Hospital in October 2010.  He further testified that 
Claimant’s medical records clearly show that her low back pain and lower extremity 
symptoms predate the December 26, 2011 incident.   
 



 

 

 12. Dr. Striplin testified that Claimant’s problems were longstanding and not 
caused by the incident at work on December 26, 2011.  He testified that if you look at 
her history, she’s been having chronic back pain for a long time.  The major findings, 
lumbar disk disease, absent reflexes, radicular symptoms, were all documented in 
October of 2010…. the fact that she was continuing to take medications during that 
interval would argue in my mind that she was continuing to have problems.  He testified 
that the difference between the 2010 and the 2012 MRIs is a natural progression of the 
disease rather than an acute injury and there was no specific injury. 
 
 13. The ALJ finds the testimony and opinion of Dr. Striplin to be credible and 
persuasive. 
 

CONCLUSIONS OF LAW 
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient deliver of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  C.R.S. §8-40-
102(1).  For a claim to be compensable under the Act, a claimant has the burden of 
proving that he suffered a disability that was proximately caused by an injury arising out 
of and within the course and scope of employment. §8-41-301(1)(c) C.R.S.; see also, In 
re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).   

 
2. A claimant in a Workers’ Compensation claim has the burden of proving 

by a preponderance of the evidence that her injury arose out of and in the course and 
scope of his employment.  C.R.S. §8-43-201; City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  The preponderance of the evidence standard is met when “the existence 
of a fact is more probable than its non-existence.” Industrial Commission v. Jones, 688 
P.2d 1116, 1119 (Colo. 1984).   Proof that something happened at work, without more, 
is insufficient to carry burden of proof.  Finn v. Industrial Commission, 165 Colo. 106 
(1968).  Furthermore, a split on the weight of the evidence is not sufficient for a finding 
of compensability.  See, Kawata v. Cole’s Water Service, Inc., W.C. No. 4-173-377 
(ICAO, 1994) (where evidence is “equal weight,” preponderance of evidence is not 
met.).  Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any compensation is awarded. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is generally one of fact for determination by the Judge.  Faulkner, 12P.3d at 
846.  A Workers’ Compensation case is decided on its merits.  C.R.S. §8-43-201, supra.   
 

3. If an industrial injury aggravates or accelerates a pre-existing non-industrial 
condition so as to cause a need for treatment, the claimant has sustained a 
compensable injury and respondents are liable for treatment caused by the aggravation. 
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H and H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). The mere experience of 
symptoms at work does not necessarily require a finding that the employment 
aggravated or accelerated the pre-existing condition. Resolution of that issue is also 



 

 

one of fact for the ALJ. F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985).   
Similarly, an incident which merely elicits pain symptoms caused by a pre-existing 
condition does not compel a finding that the claimant sustained a compensable 
aggravation." Witt v. James J. Keil, Jr., W.C. No. 4-225-334 (April 7, 1998); Miranda v. 
Best Western Rio Grande Inn, W.C. No. 4-663-169 (April 11, 2007).  All “accidents” are 
not compensable injuries.  See, Ramirez v. Safeway Steel Products, Inc., W.C. No. 4-
538-161 (September 16, 2003).  Moreover, the injury must have arisen out of and in the 
course and scope of a claimant’s employment.  Faulkner v. Industrial Claims Appeals, 
12 P.3d 844 (Colo.App. 2000).  Arising out of employment requires a “causal connection 
between the employment and injuries such that the injury has its origins in the 
employee’s work-related functions and is sufficiently related to those functions to be 
considered part of the employment contract.”  Madden v. Mountain W. Fabricators, 977 
P.2d 861, 863 (Colo. 1999); see also, Popovich v. Irlando, 811 P.2d 379 (Colo. 1991).  
The fact that an employee is injured on an employer’s premises does not establish a 
compensable injury.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968).   

 
4. Moreover, to recover workers’ compensation benefits, there must be a 

causal relationship between the industrial accident and the injury for which benefits are 
sought.  Snyder v. Industrial Claims Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  If 
an incident is not a significant event resulting in an injury, the claimant is not entitled to 
benefits.  Wherry v. City and County of Denver, W.C. No. 4-475-181 (March 7, 2002).   
 

5. The ALJ must assess the credibility of the witnesses and the probative 
value of the evidence to determine whether the claimant has met his burden of proof.  
Dover Elevator Co. v. Industrial Claim Appeals Office, 961 P.2d 1141 (Colo. App. 1998).   

 
6. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might lead to 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See, Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo.App. 
2000). 
 
 7. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).  

 
8. The totality of the credible and persuasive evidence presented establishes 

that Claimant has longstanding problems with her back.  In fact, there is evidence that 
she had problems with her low back dating all the way back to when she was a 
teenager.  For at least two years prior to the December 26, 2011 incident, Claimant was 
receiving prescriptions for Vicodin, Flexeril and Gabapentin.  On October 24, 2011, 
Claimant was seen by Dr. Miller, her primary care physician, complaining of back pain.  



 

 

At that visit, Claimant obtained new prescriptions for Vicodin and Flexeril.  Sixty pills of 
Vicodin and ninety pills of Flexeril were dispensed.  On December 22, 2011, four days 
prior to the December 26, 2011 incident, Claimant phoned Dr. Miller’s office requesting 
a refill of her prescription for Vicodin.  While Claimant testified that her back pain did not 
affect her ability to do her job before December 26, 2011, the ALJ is not persuaded that 
the result is that she suffered a work related injury on December 26, 2011. 

 
 9. The testimony of Dr. Striplin establishes that any changes between the 
2010 MRI and the 2012 MRI are a result of the progressive nature of degenerative disk 
disease and not the result of any incident at work on December 26, 2011.  Dr. Striplin 
credibly and persuasively testified that Claimant’s medical records clearly show that her 
low back pain and lower extremity symptoms predate the December 26, 2011 incident, 
that her problems are longstanding, the major findings, lumbar disk disease, absent 
reflexes, radicular symptoms, were all documented in October 2010 and not caused by 
the incident at work on December 26, 2011.   
 

10. The ALJ concludes that the totality of credible evidence supports the 
determination that the alleged incident that occurred on December 26, 1011 did not 
result in a compensable injury.  As such, the ALJ finds that Claimant’s disability or need 
for medical treatment is not the result of any work-related injury occurring on December 
26, 2011.  Wherry v. City and County of Denver, W.C. No. 4-475-181 (March 7, 2002); 
Ramirez v. Safeway Steel Products, Inc., W.C. No. 4-538-161 (September 16, 2003).   

 
11. Claimant has failed to meet her burden of proof that she sustained a 

compensable injury on December 26, 2011.  Snyder v. Industrial Claims Appeals Office, 
942 P.2d 1337 (Colo.App. 1997).  Therefore, Claimant is not entitled to any benefits 
under the Workers’ Compensation Act.   
 

 
ORDER 

 
It is there ordered that Claimant’s claim for benefits is denied and dismissed. 

DATED:  May 21, 2013 

 
 
   /s/ Bruce C. Friend 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 



 

 

 The issues for determination are:  
1. Maximum medical improvement (MMI);  
2. Permanent partial disability benefits – Claimant seeks to overcome the DIME 

rating; 
3. Medical benefits; and  
4. Temporary total disability benefits from July 12, 2012. 
The parties stipulated to an average weekly wage of $1,474.51. 

FINDINGS OF FACT 

 1. Claimant was initially employed for Employer as an accountant.  She was 
later promoted to Assistant Controller. On July 3, 2010, she was injured when she 
slipped on some foreign substance or liquid in the company cafeteria, falling forward to 
the floor. She did not immediately report this injury or seek care. After a few days, when 
she continued to have pain in her low back, Claimant reported the work injury and was 
referred for care by Employer or Insurer. Claimant was provided conservative care, 
including physical therapy, pain medications, and an injection over the period from July, 
2010 through April, 2011, when Dr. Bratman, then the primary treating physician, 
determined that Claimant reached MMI with a 5% whole person impairment. 
 
 2.  Most of Claimant’s work for Employer did not involve lifting, but she did 
occasionally have to lift a box of records weighing over ten pounds and up to 25 
pounds. After the injury, she would get assistance in moving those boxes from co-
workers or her supervisor. She was laid off in mid-July 2012 when the plant closed. 
Claimant was not at MMI when the plant closed. On July 23, 2012, Dr. Boulder 
restricted Claimant from lifting over ten pounds. This as the first restriction imposed on 
Claimant’s activities. Dr. Boulder testified he did this to prevent additional injury from 
work or personal activities while she was recovering. 
 
 3. Claimant sought additional care or opinions from her primary care 
physician, Dr. Singh, who referred her to Dr. Morreale. Dr. Morreale practices in the 
same immediate group of physicians as Dr. Jannsen.  Claimant initiated a Division 
Independent Medical Evaluation. Dr. Jannsen was selected, but his report of evaluation 
as later stricken from the record, and precluded from use by either party in this claim, by 
Order of a Pre-hearing ALJ. Dr. Michael Striplin was ultimately selected as a 
replacement DIME and performed an initial evaluation of Claimant on February 15, 
2012. 
 
 4. Dr. Striplin, acknowledging Claimant’s continued complaints of low back pain, 
stated that Claimant had not reached MMI and recommended additional care. This was 
to consist of:  bilateral facet joint injections at L4-5 and L5-S1, to be repeated as thought 
appropriate by the administering physician; these to be followed by an epidural steroid 
injection if the facet injections were not effective for the pain.  Further, because “The 
patient’s weight of 285 pounds is a probable contributing factor to her continued pain,” 



 

 

Dr. Striplin recommended a single dietary consultation for the patient for ‘instruction in 
an appropriate weight reduction diet’ [Exhibit A, 2/15/12 Report]. 
 
 5. Claimant returned to Dr. Bratman, who transferred her care to Dr. Joel 
Boulder. Dr. Boulder provided treatment, including the dietary consult referral and 
referral to Dr. Kawasaki for the recommended injections. Dr. Kawasaki provided 
bilateral facet joint injections at L4-5 and L5-S1, “with no response”. He then provided 
bilateral L5-S1 transforaminal epidural steroid injections. Dr. Kawasaki went beyond Dr. 
Striplin’s recommendations and also provided  ‘staged sacroiliac joint injections’. “None 
of the injections gave the patient a diagnostic response.” [Exhibit C, 7/5/12 report]. 
 
 6. Dr. Boulder concluded on October 22, 2012 that Claimant had achieved 
MMI – but deferred to Dr Striplin as the DIME physician. Dr. Striplin examined Claimant 
again on November 7, 2012. Claimant had undergone the recommended injections with 
no short-term or long-term improvement. Claimant complained of constant midline and 
right-sided low back pain. Dr. Striplin stated that no specific pain generator had been 
identified despite the presence of degenerative changes on lumbar MRI. He stated that 
Claimant had reached MMI on October 15, 2012 and stated that Claimant had no 
ratable impairment related to or caused by this injury. 
 
 7. Respondents filed a Final Admission for 0% impairment based on the 
second DIME report of Dr. Striplin. Claimant objected and applied for a hearing to 
overcome the DIME opinion on MMI and impairment. 
 
 8. Dr. Boulder’s deposition was taken on April 2, 2013. Dr. Boulder testified 
that it was medically probable that Claimant hurt initially after the accident, but for her 
pain complaints to continue for as long as they had it was medically probable that her 
deconditioning played a major role [Depo. p. 11-13] He also testified that Claimant was 
entitled to an impairment for a specific disorder [Depo. p. 18]. However, Dr. Boulder also 
reviewed Dr. Striplin’s second evaluation report, and understood that Dr. Striplin’s later 
opinion was based upon there being a lack of correlation between Claimant’s pain 
complaints and any identifiable pathology or diagnosis of a specific ‘pain generator’. 
[Depo., p. 20]. Dr. Boulder felt that this comported with the Division of Workers’ 
Compensation Guidelines for Treatment, but felt that “…the Division has made an error 
in their judgment on that particular point.” [Depo, p. 23] 
 
 9. Dr. Morreale first saw Claimant May 23, 2011, about a month after Dr. 
Bratman had first concluded Claimant to be at MMI. Reviewing an April 2011 MRI, he 
determined Claimant to have ‘multilevel spondylosis of her lumbar spine, with a small 
right- sided disc protrusion at the L5-s1 level’. Dr. Morreale suggested a referral to Dr. 
Leimbach, one of his partners, for a physical medicine work up and consideration of 
facet joint injections, epidural steroid injections, and possible discogram.  In his later 
deposition, Dr. Morreale informed both counsel that Claimant had actually consulted Dr. 
Leimbach. Neither party has a report, and no report of this treatment ahs been admitted 
into evidence beyond Dr. Morreale’s testimony about it. 
 



 

 

 10. Joseph M. Morreale, M.D., examined Claimant again on February 5, 2013. 
Dr. Morreale stated that Claimant has a “significant collapse of the L4-5 segment, 
vertical instability” and “she probably has a discogenic component to her pain.” He 
stated that he would not have expected the injections recommended by Dr. Striplin to 
result in any improvement due to the lapse of time, despite having made essentially the 
same recommendations for injections himself in 2011. He stated that Claimant “might 
be a surgical candidate.” He recommended weight loss, consultation with a nutritionist, 
smoking cessation, and physical therapy. These are essentially the same 
recommendations previously made and care previously provided by Drs. Striplin, 
Boulder, and Bratman 
 
 11. Dr. Morreale testified at a deposition taken on April 15 and continued to 
22, 2013. He testified that he took x-rays at his examination on February 5, 2013, and 
that those x-rays showed further degeneration at L4-5 (Depo. I, p. 34). He 
recommended a diskogram of at least two levels of Claimant’s lumbar spine. He stated 
that Claimant was not at MMI (Depo. I, p. 35). The diskogram might show what level is 
causing Claimant’s pain and that it is possible that Claimant might be a surgical 
candidate depending on what the discogram shows (Depo. I, p. 40). Dr. Morreale 
testified that the degenerative changes shown on the MRI pre-existed her injury (Depo. 
I, p. 42). Although he believes these degenerative changes are more severe than would 
ordinarily be expected in a person of Claimant’s age, he could not attribute any specific 
degree of that severity to trauma or this injury of 2010. He testified that he would give 
Claimant an impairment rating for a specific disorder of the spine [Table 53] and for loss 
of range of motion. He testified that his rating under Table 53 of the AMA Guideline 
would include all levels that are potentially causing her back pain – that is, at least four 
levels of her lumbar spine --  because her symptoms might relate to discs or other 
structures located at one or more of those levels, based on the radiographic studies 
(Depo. I, p. 44). He testified that he cannot tell which level, if any, might actually be 
causing Claimant’s symptoms (Depo. II, p. 9). He stated that he could not say what 
caused the additional vertical instability shown on the x-ray (Depo. II, p. 13). Dr. 
Morreale testified that Claimant could still benefit from additional conservative treatment 
(Depo. ll, p. 16). 
  
 12. Dr. Striplin testified at the hearing. He stated that the injections he 
recommended have two components: a steroid and an anesthetic. He agreed with Dr. 
Morreale that, after the length of time that had passed here, the steroid in the injections 
might not have any curative effect, especially long term. He also pointed out that an 
injection Claimant had received as part of the initial treatment had not reduced pain, but 
was reported to increase her pain. However, Dr. Striplin felt that Claimant still should 
have had an immediate effect from the anesthesia in the injection if the specific 
structures adjacent to the injection sites were causing her pain. This would have 
demonstrated a specific source, structure, or pathology that could be identified as the 
‘pain generator’. Because there was no significant result from any of the injections, by 
Claimant’s reports to Drs. Kawasaki, Boulder, and himself, Dr. Striplin concluded that no 
specific pathology or structural change had been identified, which could be traced to the 
injury as a cause, and which could also explain Claimant’s pain complaints. He agreed 



 

 

with Dr. Bratman’s opinion that Claimant’s obesity may be a cause of her back pain. He 
agreed with Dr. Boulder’s assessment that the obesity can and probably did contribute 
to development of arthritis and the degenerative condition of her back.  He ‘gave her the 
benefit of the doubt’ at the initial DIME, because he did not feel she had reached MMI. 
He wanted the injections done primarily as a diagnostic tool, but with some hope that 
they might be therapeutic as well.   
 
  13. Dr. Striplin testified that under the Division’s “Rating Tips” there must be 
some identifiable pain generator for there to be a permanent ‘medical impairment’ and 
that no pain generator has been identified in this case. He testified that there was no 
objective pathology to explain the pain Claimant was suffering and that pain alone is not 
a ratable impairment unless there are objective findings that correlate to and explain the 
presence of the pain. Dr. Striplin explained that the lack of any positive reaction to any 
of the injections demonstrates that there is no particular site or pathology in Claimant’s 
back that explains why she is having back pain.  Claimant has moderate or greater 
degeneration in her lumbar spine, but there is no evidence that this injury exacerbated 
that degeneration and there is no evidence that there is any causal connection between 
any part or even all of the degeneration and Claimant’s back pain. 
 
 14. Dr. Striplin testified that a discogram was not appropriate for Claimant as 
she is not a surgical candidate: the purpose of such a procedure is to help identify which 
area or structure should be the focus of attention for a surgery, once it had already been 
determined that a surgery was necessary. This was not contradicted by Dr. Morreale’s 
explanation of the purpose of this procedure. 
 
 15. Dr. Boulder, the treating physician, had no additional care to offer 
Claimant, and did not suggest any post- MMI care was necessary. Dr. Striplin, whose 
opinion is advisory only on this issue, concurred that there is no additional treatment 
necessary that would reach to or affect any consequences of the 2010 injury. Dr. Striplin 
opined that Claimant reached MMI for any effects or consequences of the 2010 injury, 
on October 15, 2012. 
 

CONCLUSIONS OF LAW 
 
 16. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 
 17. Claimant was not at MMI when the plant closed. On July 23, 2012, Dr. 
Boulder restricted Claimant from lifting over ten pounds. Claimant was not able to 
perform the full range of the duties of her usual employment as done in this employment 
with that restriction. Therefore, Claimant was temporarily and totally disabled from July 
23, 2012, until she reached MMI.  
 



 

 

 18. The parties agreed to an average weekly wage of $1,474.51. Insurer is 
liable for temporary total disability benefits based on that average weekly wage. 
Claimant reached MMI on October 15, 2012, notwithstanding Dr. Morreale’s assertion 
that Claimant needs additional treatment. Dr. Striplin’s assessment, and that of Dr. 
Boulder, are persuasive and dispositive on this point.  The issue of offset for 
unemployment benefits is reserved, since neither party presented any evidence on 
when Claimant actually began receiving those benefits, beyond Claimant’s counsel’s 
assertion it was in November – which would be after the date of MMI. 
 
  19. The Act provides Claimant an opportunity to prove – with competent 
evidence – each and every element of her claim for any benefit she thinks she is eligible 
to receive. Section 8-41-301(1)(b), C.R.S.  There is no presumption that symptoms or 
complaints which occur in the course of employment necessarily arise out of 
employment.  See, Finn v. Industrial Comm’n, 165 Colo. 106, 437 P.2d 542 (1968).  The 
burden is on the Claimant to prove a causal relationship between her employment and 
her injury or condition.  See, Industrial Comm’n v. London & Lancashire Indem. Co., 135 
Colo. 372, 311 P.2d 705 (1957). 
 
 20. Here, the Claimant has failed to provide proofs sufficient to overcome the 
DIME’s conclusion: there is no linkage between the ‘facts’ she asserts.  Claimant has a 
degeneration in her lumbar spine – pretty widespread, and pretty severe for her age.  
Claimant reports ongoing pain in  her back [although she also reported a sudden ‘spike’ 
or onset of back pain ‘out of the blue’ about 3 days before one of her injections]; and 
Claimant fell in 2010.   There is no persuasive evidence or medical science that ties 
these things together. There is no persuasive evidence that any specific pathology or 
anatomic change in Claimant’s lumbar spine is identifiably the cause of the reported 
pain.  There is no persuasive evidence that ties the degeneration of her back to the fall, 
and there is no persuasive evidence the fall exacerbated or aggravated that 
degenerative process. “…For purposes of determining levels of medical impairment, the 
physician shall not render a medical impairment rating based on chronic pain without 
anatomic of physiologic correlation. Anatomic correlation must be based on objective 
findings.” Section 8-42-107(8)(c), C.R.S. Dr. Striplin’s explanation that the lack of any 
response to the multiple injections and treatment demonstrates that there is no such 
objective finding to support an anatomic correlation, is persuasive. 
 
 21. Claimant’s burden of proof is to establish, with ‘clear and convincing 
evidence’, that the conclusion reached by the Division Independent Medical Examiner is 
erroneous. Section 8-42-107(8)(c), C.R.S.  Claimant testified she has pain, and that this 
pain did not occur prior to 2010.  Claimant has not provided evidence that has identified 
what has caused her current, ongoing, chronic pain – whether aging, weight or body 
habitus, or some consequence of the fall. Dr. Striplin was persuasive when he testified 
that compliance with or application of the Division’s rating tips, instructions to 
examiners, Guidelines for Treatment, and the A.M.A. Guidelines results in there being 
no ratable impairment that is attributable to this work injury.  
 



 

 

 22. Dr Morreale would ‘rate’ or assess an impairment for every level, or at 
least multiple levels, of Claimant’s lumbar spine, because one or another of those levels 
might be a cause of her pain. However, an award of benefits may not be based upon or 
denied upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 
242 P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).  
Similarly, Dr. Boulder would assess some degree of medical impairment because 
Claimant is ‘entitled’ to an award of impairment. This opinion appears to be based on 
the assumption that a report of pain, and the assertion that it arises out of the 
employment or some event tied thereto, inherently results in a compensable permanent 
impairment. This assumption is not supported in the law, Finn v. Industrial Comm’n, 
supra. These opinions are not persuasive on the central issue of whether Dr. Striplin’s 
evaluation is erroneous. There is a difference between an ‘impairment’ [a medical 
determination] which is ratable in our system; and a ‘disability’ [a social or activity 
determination], which is an expressed limitation on the ability to act or perform – and is 
not the basis of an impairment rating in our system.   
 

ORDER 
  
 IT IS, THEREFORE, ORDERED: 

A.  Insurer shall pay Claimant temporary total disability benefits from July 23, 2012, 
through October 15, 2012, inclusive, at the rate of $810.67 per week; 

B. No further treatment is reasonably needed. Insurer is not liable for medical 
treatment after maximum medical improvement; 

C. Claimant has no ratable impairment from the compensable injury. Insurer 
is not liable for permanent disability benefits; 

D. Respondents shall pay interest at the statutory rate on all past due 
benefits. 

DATED:  May 21, 2013    

 
Bruce C. Friend 
Administrative Law Judge 
  Office of Administrative Courts 
   
 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-907-368 

ISSUES 



 

 

 1. Whether Claimant has established by a preponderance of the evidence 
that she sustained a compensable occupational disease in the form of De Quervain’s 
Syndrome to her right wrist area during the course and scope of her employment with 
Employer. 

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of her occupational disease. 

FINDINGS OF FACT 

 1. Claimant is a 61 year old female who works for Employer as a Medical 
Assistant.  Her job duties involve checking in patients, evaluating vital signs and 
entering data into a patient’s chart.  Claimant performs data entry using an 
approximately four pound laptop and stylus.  She also undertakes blood draws using a 
thumb operated punch or clip and pumps a blood pressure cuff using her right hand. 

 2. On November 8, 2012 Claimant sought medical treatment for her right 
wrist symptoms from personal medical provider Kaiser Permanente.  Claimant attributed 
her right wrist symptoms to overuse at work.  She specifically noted that drawing up 
injections, clicking the safety needles and squeezing the blood pressure cuff all caused 
pain.  Meighan Elder, M.D. observed visible swelling of the “radial aspect and tip over 
the distal forearm/snuff box.”  Dr. Elder recommended a change in Claimant’s work 
activities. 

3. On November 8, 2012 Claimant reported to Employer that she had been 
experiencing right wrist and thumb pain for the preceding five weeks.  Claimant 
asserted that the use of her tablet computer in a poor ergonomic position caused her to 
suffer right wrist pain.  She also explained that the use of syringes and squeezing blood 
pressure cuff bulbs contributed to her pain.  Employer directed Claimant to designated 
medical provider Concentra Medical Centers for treatment. 

 4. At Concentra Claimant attributed her right wrist symptoms to cumulative 
trauma caused by using a tablet to check in patients.  She remarked that she carries a 
laptop and checks in approximately 30 patients per day.  Claimant commented that she 
also suffers pain while using her thumb when giving patients injections.  Physician’s 
Assistant Amber R. Payne diagnosed Claimant with right wrist De Quervain’s 
Tenosynovitis.  PA Payne explained that, based on the information Claimant had 
provided, there was a greater than 50% medical probability that Claimant’s symptoms 
were caused by work-related cumulative trauma. 

 5. Claimant testified that she worked four days each week.  She worked 
eight to eight and one-half hours on three of the days and 10 hours on Fridays.  
Claimant estimated that she saw 20-24 patients each day.  She remarked that she 
made hundreds of entries each day using a stylus on her tablet.  The stylus missed 
entries fairly frequently and required re-entry of the data.  Claimant explained that the 
data entry caused her to experience burning pain on the surface of her right wrist. 



 

 

 6. Employer’s Human Resources Generalist *A testified at the hearing in this 
matter.  She explained that she reviewed Claimant’s job duties, hours and patient visits.  
Ms. *A reported that Claimant generally worked eight hours each day.  Claimant only 
worked 10 hours per day on two occasions within the three months prior to her reported 
right wrist injury.  Relying on a computer generated report Ms. *A commented that 
Claimant averaged 11.75 patient visits and five shots each day. 

 7. On December 31, 2012 Claimant underwent an evaluation with Concentra 
physician David Orgel, M.D.  Claimant described entering data into a tablet using a 
stylus.  She also noted that she administers injections and takes blood pressures.  Dr. 
Orgel noted that Claimant’s work activities were hand intensive but did not satisfy the 
criteria for cumulative trauma conditions pursuant to the Division of Workers’ 
Compensation Medical Treatment Guidelines (Guidelines).  Dr. Orgel explained that the 
cumulative trauma condition of De Quervain’s Syndrome requires both repetition and 
awkward postures.  To constitute a cumulative trauma disorder pursuant to the 
Guidelines Claimant must have worked more than six hours per day with the requisite 
force and repetition.  Alternatively, Claimant could work in excess of four hours per day 
if the repetition is accompanied by awkward postures.  The Guidelines specify that De 
Quervain’s can be work-related if it is the type of work done by a dental hygienist.  Dr. 
Orgel remarked that “clearly her use of her hand does not match the level of a dental 
hygienist.”  He also commented that Claimant’s ergonomics were basically normal as 
long as she continued to flatten out her tablet when working.  Therefore, Claimant’s job 
duties did not involve the requisite force, repetition or time for the development of a 
cumulative trauma disorder pursuant to the Guidelines. 

 8. The Guidelines provide, in relevant part:   

Indirect evidence from a number of studies supports the conclusion that 
task repetition up to 6 hours per day unaccompanied by other risk factors 
is not causally associated with cumulative trauma conditions.  Risk factors 
that are likely to be associated with specific CTC diagnostic categories 
include extreme wrist or elbow postures, force including regular work with 
hand tools greater than 1 kg or tasks requiring greater than 50% of an 
individual’s voluntary maximal strength, work with vibratory tools at least 2 
hours per day; or cold environments. 

 
W.C.R.P. Rule 17, Exhibit 5, p.16.  The duration of force and repetition as a 

primary risk factor must be greater than six hours at 50% of individual maximum force 
with task cycles of 30 seconds or less.  Another primary risk factor is using a hand held 
tool weighing two pounds or greater for six or more hours each day.  W.C.R.P., Rule 17, 
Exhibit 5, p.21.  The Guidelines specifically explain that a work-related diagnosis of De 
Quervain’s Syndrome requires a combination of force, repetition and posture.  
W.C.R.P., Rule 17, Exhibit 5, p.24.  

9. The medical records reflect that Claimant has a significant past medical 
history with numerous pain complaints.  The records reveal concerns for a systemic 



 

 

illness, rheumatologic disorders, osteoarthritis, shoulder pain, neck pain, lower back 
pain, hip pain and thumb injuries. 

10. Claimant has failed to establish that it is more probably true than not that 
she sustained an occupational disease in the form of De Quervain’s Syndrome to her 
right wrist area during the course and scope of her employment with Employer.  Dr. 
Orgel persuasively concluded that Claimant’s job duties did not involve the requisite 
force, repetition or time for the development of a cumulative trauma disorder pursuant to 
the Guidelines.  To constitute a cumulative trauma disorder pursuant to the Guidelines 
Claimant must have worked more than six hours per day with the requisite force and 
repetition.  Alternatively, Claimant could work in excess of four hours per day if the 
repetition is accompanied by awkward postures.  Relying on a computer generated 
report Ms. *A credibly commented that Claimant averaged 11.75 patient visits and five 
shots each day.  Claimant’s computer time is broken up between various medical tasks 
including taking temperatures, interviewing patients, taking vital signs, administering 
shots and performing exams.  Moreover, there is no evidence that the use of a stylus on 
a tablet, squeezing blood pressure bulbs or using a syringe required the force sufficient 
to inflame Claimant’s tendons and cause De Quervain’s Syndrome.  Accordingly, 
Claimant’s job duties did not involve the requisite force, repetition, time or posture for 
the development of a cumulative trauma disorder pursuant to the Guidelines.     

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 



 

 

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a 
threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 
571, 574 (Colo. App. 1998).  The question of causation is generally one of fact for 
determination by the Judge.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, place and 
cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational 
disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the 
"peculiar risk" test; that test requires that the hazards associated with the vocation must 
be more prevalent in the work place than in everyday life or in other occupations.  
Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability.  Id. 

7. As found, Claimant has failed to establish by a preponderance of the 
evidence that she sustained an occupational disease in the form of De Quervain’s 
Syndrome to her right wrist area during the course and scope of her employment with 
Employer.  Dr. Orgel persuasively concluded that Claimant’s job duties did not involve 
the requisite force, repetition or time for the development of a cumulative trauma 
disorder pursuant to the Guidelines.  To constitute a cumulative trauma disorder 
pursuant to the Guidelines Claimant must have worked more than six hours per day 
with the requisite force and repetition.  Alternatively, Claimant could work in excess of 
four hours per day if the repetition is accompanied by awkward postures.  Relying on a 
computer generated report Ms. *A credibly commented that Claimant averaged 11.75 



 

 

patient visits and five shots each day.  Claimant’s computer time is broken up between 
various medical tasks including taking temperatures, interviewing patients, taking vital 
signs, administering shots and performing exams.  Moreover, there is no evidence that 
the use of a stylus on a tablet, squeezing blood pressure bulbs or using a syringe 
required the force sufficient to inflame Claimant’s tendons and cause De Quervain’s 
Syndrome.  Accordingly, Claimant’s job duties did not involve the requisite force, 
repetition, time or posture for the development of a cumulative trauma disorder pursuant 
to the Guidelines. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 22, 2013. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The issue determined herein is medical benefits. 

FINDINGS OF FACT 



 

 

1. Claimant is 60 years old.  He has worked for various employers as a 
heavy equipment mechanic and welder. 

2. In late October 2010, claimant suffered a compensable occupational 
disease arising out of his welding work for the employer, in the form of an aggravation of 
his preexisting degenerative disc disease in his low back.  He suffered ongoing low 
back and right hip pain, but continued to work his regular job duties through December 
6, 2010. 

3. On December 7, 2010, claimant had a magnetic resonance image (“MRI”) 
scan of his lumbar spine.  The MRI showed multiple levels of degenerative changes, 
including disc protrusions at L2-3, L3-4, and L4-5, and a bulge at L5-S1.  Dr. Blum 
noted slight spondylolisthesis at L2-3 and minor spinal stenosis as well as minor 
bilateral neural foraminal stenosis without nerve root impingement.  Dr. Blum also found 
slight spondylolisthesis at L3-4 with minor spinal stenosis as well as significant right 
neural foraminal stenosis with nerve root impingement.  At L4-5, Dr. Blum noted slight 
spondylolisthesis, but significant spinal stenosis as well as significant right neural 
foraminal stenosis with nerve root impingement.  At L5-S1, Dr. Blum found moderate 
foraminal stenosis and left S1 nerve root impingement. 

4. On December 13, 2010, Dr. Lazar evaluated claimant and referred him to 
Dr. Verhey for an epidural steroid injection (“ESI”) at L3-4.  Claimant reported “a little” 
improvement with the first ESI, but no effect from the second injection. 

5. On January 11, 2011, Dr. Lazar recommended a two-level spinal fusion 
surgery at L3-4 and L4-5, noting that claimant presented a very difficult problem due to 
the multiple levels of degeneration and his increased risk of infection due to his 
diabetes.  Dr. Lazar then did a pre-operative evaluation of claimant in preparation for 
the surgery.  Unfortunately, Dr. Lazar was killed in a skiing accident before he could 
perform the surgery. 

6. In the meantime, claimant had reported his workers’ compensation injury 
and was referred to CCOM.  On April 1, 2011, Dr. Dickson concluded that claimant had 
an insidious onset of symptoms that was not due to any work injury.  Thereafter, 
treatment ceased. 

7. On June 7, 2011, Dr. Ridings performed an independent medical 
examination (“IME”) for respondents.  He noted the significant multiple level findings on 
the MRI, but thought that the pain generator had not been established.  Dr. Ridings 
diagnosed right sacroiliac (“SI”) joint dysfunction, right piriformis muscle myofascial pain 
syndrome, and possible right hip arthritis.  Dr. Ridings disagreed with Dr. Lazar’s 
conclusions and recommended surgery, but he admitted that it was possible that 
claimant had L3 radiculopathy.  Dr. Ridings recommended further evaluation and 
treatment directed at the right SI joint and myofascial pain. 

8. On June 7, 2011, Dr. Hughes performed an IME for claimant and 
concluded that claimant suffered an occupational disease aggravation of his preexisting 



 

 

degenerative disc disease.  Dr. Hughes noted right quadriceps atrophy, lack of right 
patellar reflex, and strength deficits in the right hamstring and quadriceps, all of which 
suggested progressive lumbar radiculopathy.   

9. On July 6, 2011, hearing was held on the compensability of the claim.  By 
order dated August 24, 2011, the Judge determined that claimant had sustained a 
compensable occupational disease in the form of an aggravation of his preexisting 
degenerative disc disease.  The order determined that the treatment by Dr. Zimmer, Dr. 
Lazar, and Dr. Verhey was not authorized, but claimant was entitled to choose a new 
authorized treating physician.  The Judge also determined that claimant needed a new 
evaluation by a physician to determine the reasonable necessity of surgery. 

10. Claimant then chose Dr. Hall as his new authorized treating physician.  On 
September 30, 2011, Dr. Hall referred claimant to Dr. Pettine and just continued the 
prescription for Percocet and ibuprofen. 

11. On November 17, 2011, Dr. Pettine, an orthopedic surgeon, evaluated 
claimant, who reported ongoing severe low back pain and bilateral leg pain.  Dr. Pettine 
found L3, L4, L5, and S1 radiculopathy with motor weakness and sensory changes.  Dr. 
Pettine reviewed the MRI film.  Dr. Pettine suggested a four-level decompression and 
fusion surgery from L2 to S1.  Dr. Pettine thought that fusion only at L3-4 and L4-5 was 
not reasonable based upon the extensive pathology at L2-3 and L5-S1. 

12. Dr. Ogsbury performed a medical record review of Dr. Pettine’s requested 
surgery authorization.  Dr. Ogsbury noted that a four-level fusion was controversial and 
recommended a second surgical opinion. 

13. Dr. Hall then referred claimant to Dr. Kleiner for a second surgical opinion.  
On December 16, 2011, flexion-extension x-rays showed 2 mm. of retrolisthesis at L2-3 
with extension and 2-3 mm. of anterolisthesis at L4-5.  Dr. Griffin concluded claimant 
had minimal anterolisthesis at L4-5 with flexion and 2-3 mm. of retrolisthesis at L2-3 
with extension. 

14. On December 16, 2011, Dr. Kleiner concluded that the flexion-extension 
x-rays showed no gross instability.  He noted the MRI findings of disc dehydration at L2-
3 through L4-5, as well as the moderate spinal stenosis at L4-5.  Dr. Kleiner concluded 
that claimant had symptoms from SI joint arthropathy, although he admitted that 
claimant possibly suffers disc disruption or facet arthropathy.  Dr. Kleiner recommended 
a left (sic) SI joint injection and reevaluation by Dr. Kleiner.  Dr. Kleiner noted that, if the 
SI injection fails to help, he would consider right-sided facet joint blocks to ascertain the 
precise diagnosis. 

15. On January 14, 2012, Dr. Rauzzino, a neurosurgeon, performed an IME 
for respondents.  He diagnosed degenerative disc disease at L2-3 through L5-S1, 
probable right SI joint dysfunction, L4-5 spinal stenosis with stable spondylolisthesis.  
He thought that claimant had pain complaints out of proportion to the findings and 
positive Waddell’s signs.  Dr. Rauzzino did not find significant motor deficits that 



 

 

suggested nerve root impingement.  Dr. Rauzzino concluded that the requested four-
level fusion surgery was not reasonably necessary and was not in compliance with the 
Division of Workers’ Compensation Medical Treatment Guidelines (“MTG”).  Dr. 
Rauzzino agreed that claimant should have a right SI joint injection, electromyography 
(“EMG”), and facet joint injections.   

16. On February 1, 2012, Dr. Villims administered a right SI joint injection, 
which produced no change in symptoms.   

17. The record evidence does not indicate that Dr. Kleiner followed up with 
claimant after the SI joint injection.  Apparently, no facet joint injections were 
administered. 

18. On April 26, 2012, Dr. Pettine reexamined claimant and recommended 
discography to ascertain which levels of the lumbar spine were the source of the back 
pain.  Dr. Pettine noted that, if the discography shows only one or two discs as the 
cause, claimant may be able to have non-fusion surgery.   

19. On May 29, 2012, Dr. Pettine performed the lumbar discography.  He did 
not use a pressure gauge to record the disc pressures with injection of the contrast 
material.  Claimant reported nonconcordant pain at L2-3 and increased concordant pain 
at L3-4, L4-5, and L5-S1.   

20. On June 12, 2012, Dr. Pettine suggested a three-level fusion surgery from 
L3-4 to L5-S1. 

21. On June 25, 2012, Dr. Erickson performed a medical record review for the 
insurer.  He recommended denial of the request for authorization of the three-level 
fusion surgery and recommended a psychological evaluation. 

22. Dr. Hall then referred claimant to Dr. Ricci for a psychological evaluation 
regarding suitability for fusion surgery. 

23. On August 21, 2012, Dr. Ricci performed the psychological evaluation and 
found only a mild adjustment to disability, but claimant did not need psychological 
treatment to benefit from focused medical treatment. 

24. In the meantime, on July 31, 2012, Dr. Pettine wrote a letter to explain that 
the three-level fusion fromL3-4 to L5-S1 was a major undertaking in terms of cost and 
recovery time with permanent restrictions.  Alternatively, Dr. Pettine recommended that 
claimant receive autogenous mesenchymal stem cell injections into the nucleus of his 
lumbar discs from L2-3 through L5-S1.  Dr. Pettine noted that the treatment had been 
successful in animal studies and the very preliminary results in humans showed 
improvement.  He noted that the early studies did not show any adverse effects.  Dr. 
Pettine noted that the stem cell therapy would only take about 30 minutes and would 
cost only $6,000.   



 

 

25. On August 14, 2012, Dr. Olsen performed a medical record review for 
respondents and recommended denial of the request to authorize the stem cell 
treatment.  He noted that the MTG do not include biologics and the treatment was not 
reasonably necessary.   

26. On November 14, 2012, Dr. Hall reexamined claimant and concluded that 
the stem cell therapy was reasonable. 

27. On December 26, 2012, Dr. Rauzzino performed a medical record review 
for respondents and recommended against either the stem cell therapy or the multi-level 
fusion surgery.  He noted that Dr. Pettine’s discography violated the MTG because the 
surgeon is not to perform the discography and because he did not record pressure 
readings.  Dr. Rauzzino concluded that claimant’s pain generator still had not been 
identified.  Dr. Rauzzino noted that the three-level fusion exceeded the MTG, which 
limited fusion surgery to two levels.  Dr. Rauzzino also noted that the three-level fusion 
would still leave claimant at substantial risk of further problems at L2-3.  Dr. Rauzzino 
noted that stem cell therapy was not accepted treatment and lacked any scientific 
studies of its safety and efficacy.  He noted that the treatment was experimental, not in 
the MTG, and therefore not covered by workers’ compensation.  Instead, Dr. Rauzzino 
recommended that claimant receive exercise and core strengthening. 

28. Dr. Rauzzino testified by deposition consistently with his reports.  He 
agreed that claimant has multi-level degenerative changes, but his pain generator had 
not yet been identified.  He explained that claimant did not meet the requirements for a 
back fusion in the MTG because his pain generator had not been adequately defined 
and treated because the discography was invalid, claimant did not have spinal 
instability, and his disc pathology exceeded two levels.  He noted that no diagnostic 
injection had completely relieved pain at any specific level of the spine.  Dr. Rauzzino 
explained that the MTG limit fusions to two levels because the medical literature shows 
very poor results from fusions of more than two levels.  The benefit is outweighed by the 
risk of the procedure.  He explained that the surgeon should not perform the discogram 
so that an objective third party identifies likely discogenic pain.  He noted that one must 
record opening and closing pressures to ensure that the disc accepted the dye.  
Otherwise, one cannot be sure that increased disc pressure correlates with the 
concordant pain.   

29. Dr. Rauzzino also testified that Dr. Pettine’s study of 15 patients was only 
an initial safety and efficacy study, but was not double-blinded and controlled.  He 
agreed that the initial results warrant further scientific study, but the treatment should 
not be administered to claimant because the potential side-effects and long term 
outcomes are unknown.  Dr. Rauzzino recommended work-hardening, core 
strengthening, weight loss, and exercise and expected that claimant’s pain will improve. 

30. Dr. Pettine testified by deposition consistently with his reports.  He agreed 
that a three-level fusion was not a good idea with the findings at L2-3.  Dr. Pettine noted 
that a four-level fusion surgery would probably cost about $150,000, would require three 



 

 

to five days of hospitalization, and would require a lengthy rehabilitation.  He noted that 
the stem cell therapy cost $6,000, took 30 minutes, and took almost no recovery time. 

31. Dr. Pettine explained the stem cell therapy in more detail.  Bone marrow 
would be extracted from the iliac crest and spun in a centrifuge, to separate stem cells.  
Only mesenchymal stem cells would be used because they can become only cartilage, 
bone, or fibroblast.  The stem cells would be increased in volume and then injected into 
the nucleus of the four affected discs.  In the discal environment, the cells would 
develop into cartilage cells, hopefully regenerating the discs.  Dr. Pettine explained that 
the procedure had extensive veterinary data and was an accepted treatment for animal 
joints.  He explained that he had injected about 175 human patients at over 350 disc 
levels in the past two years.  He noted that he had eventually performed surgery only on 
two patients.  He also explained that he had participated in a phase 1 FDA study with 15 
patients and the one-year results had recently been published in the Journal of 
Neurosurgery.  He noted no adverse effects.  He explained that the patients had 
reported statistically significant improvement in the Oswestry Disability Index and on 
verbal analog pain scales.  He also noted that about 60-70% had also demonstrated 
objective improvement in disc height and structure on MRI studies.  He noted no 
adverse effects.  He admitted that 10-20% of patients showed no statistically significant 
improvement, although none worsened.  He thought that the patients with the most 
severe disc degeneration had advanced to a level at which the therapy would not help.  
He agreed that the therapy has a large placebo effect, but noted that stem cells are very 
anti-inflammatory, which leads to immediate improvement.  He noted that the key was 
whether the improvement was maintained, especially beyond one year.  Dr. Pettine 
suggested that the stem cell therapy would produce a paradigm shift within three years 
or less so that no fusion, hip replacement, or knee replacement surgeries would be 
approved by insurers without failure of the trial of stem cell therapy.   

32. Dr. Pettine disagreed with Dr. Rauzzino and the MTG that a surgeon 
should not perform a discography, noting that the executive committee of the North 
American Spine Society disagrees with that MTG.  He noted that he does not use 
pressure gauges on discography because they add cost and little benefit.  He noted that 
with fluoroscopy he could see needle placement in the center of the nucleus and could 
feel resistance in the syringe with injection of the dye.  He noted that, at a certain point 
in the injection, the contrast material leaks from the disc and one cannot increase disc 
pressure.  He disagreed with Dr. Rauzzino because he thought that the discogram 
identified the pain generator.  Dr. Pettine admitted that he was not a level-2 accredited 
physician with the Division of Workers’ Compensation and was only vaguely aware of 
the requirements in the MTG.   

33. At hearing, claimant reported that his pain had continued since the injury, 
but it varies by day.  He noted numbness and tingling in his leg and foot.  He noted that 
he gets by just by alternating Percocet and ibuprofen.  He admitted that he is able to 
perform activities of daily living, although he cannot mow his lawn or perform his 
previous hobbies and recreational activities.  He controls his diabetes with oral 
medications obtained from the VA. 



 

 

34. Claimant has failed to prove by a preponderance of the evidence that the 
stem cell therapy is reasonably necessary to cure or relieve the effects of the work 
injury.  The various medical opinions reflect vastly differing views of the MTG.  Dr. 
Pettine has only passing awareness of the MTG; Dr. Rauzzino appears to conclude that 
treatment beyond the MTG simply can never be administered to a workers’ 
compensation patient.  The MTG are adopted as rules of the Division of Workers’ 
Compensation.  Consequently, practitioners in the workers’ compensation system have 
to comply with them.  WCRP 17-2.  At the same time, the MTG are, indeed, 
“guidelines.”  The MTG even acknowledge that a physician may depart from the MTG 
with sufficient explanation of the need to do so.  WCRP 17-5(c).  The MTG are, in effect, 
a synthesis and compilation of the vast medical literature on treatment modalities.  By 
virtue of that fact, the MTG will not include experimental stem cell therapies until 
adequate scientific studies show the efficacy and safety of the treatment.  Dr. Pettine 
may even be correct that within three years stem cell therapy will be required before 
fusions or joint replacement surgeries will be authorized.  The initial studies are 
encouraging, although the predicted timing of the paradigm shift appears very 
optimistic.  The limited data for the stem cell treatment shows the cost is reasonably low 
with reasonably good benefits and no known risks.  The MTG do not absolutely prohibit 
authorization of the stem cell treatment, especially if the medical records demonstrated 
clear discogenic symptoms.  The record evidence, however, does not adequately 
establish that the four lumbar discs are the pain generators.  The lack of response to the 
SI injection appears to indicate that the source is not the SI joint.  No diagnostic or 
therapeutic treatment of the facet joints appears to have been tried.  Indeed, it is striking 
that Dr. Kleiner never reevaluated claimant after the failed SI joint injection.  The initial 
ESIs also produced almost no symptom relief, which makes Dr. Pettine’s conclusions 
from the discogram further suspect.  Even if Dr. Pettine correctly performed the 
discogram, the procedure still has a large subjective component.  He has not explained 
why claimant’s pain is discogenic when the ESI did not help.  Dr. Pettine admitted that 
he was not sure about which of claimant’s medical records he had reviewed.  Even 
though the stem cell treatment appears promising, it is still in the very early 
experimental stages with unknown long-term benefits and detriments.  The current 
record evidence does not establish that the stem cell treatment is reasonable in light of 
the indefinite source for claimant’s symptoms. 

35. Claimant also has failed to prove by a preponderance of the evidence that 
a three- or four-level spinal fusion surgery is reasonably necessary to cure or relieve the 
effects of the work injury.  In many respects, this finding is clearer than the finding that 
the experimental stem cell treatment is not reasonably necessary.  Dr. Rauzzino’s 
opinions are persuasive and are supported by the accepted medical treatment practices 
and MTG.  The risks of the fusion surgery outweigh the likely benefits, which are greatly 
diminished for fusions of more than two levels.  Dr. Pettine’s recommendations for the 
surgery are lukewarm; he greatly prefers the stem cell therapy for claimant.  He appears 
to recommend the surgery to cure claimant’s low back pain.  Although he thinks that 
claimant has spinal instability, that conclusion is not confirmed by the flexion-extension 
x-rays and Dr. Kleiner’s opinions.  Claimant appears to have some radiculopathy, 
especially in the right leg from L3-4 and L4-5.  Dr. Pettine, however, has diagnosed 
radiculopathy based upon four nerve roots.  If the surgery were designed to stabilize 



 

 

spondylolisthesis and remove nerve root impingements at two levels, the surgery might 
be reasonably necessary, even though Dr. Kleiner does not find instability.  The 
degeneration at adjacent levels, however, essentially precludes only two-level fusion 
surgery.  The surgery recommendation then has to expand to four levels, but it then 
runs into the contrary medical literature on the wisdom of more than two levels of fusion.  
The medical record demonstrates a striking lack of actual treatment for this claimant.  
He received no treatment after Dr. Lazar died and the insurer contested the claim.  
Then, the treatment immediately focused on multi-level fusion surgery by Dr. Pettine, 
even though he is less than enthused by the prospect.  Based on this record evidence, 
the trier-of-fact cannot find that the multi-level fusion surgery is reasonably necessary. 

 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to prove by a 
preponderance of the evidence that the stem cell therapy is reasonably necessary to 
cure or relieve the effects of the work injury.  As found, claimant also has failed to prove 
by a preponderance of the evidence that a three- or four-level spinal fusion surgery is 
reasonably necessary to cure or relieve the effects of the work injury.   
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for authorization of the autogenous mesenchymal stem 
cell injections by Dr. Pettine is denied and dismissed. 

2. Claimant’s request for authorization of three- or four-level spinal fusion 
surgery by Dr. Pettine is denied and dismissed. 

3. All matters not determined herein are reserved for future determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 



 

 

Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 23, 2013    

Error! Reference source not found. 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

The issues for determination are: 

1. Has the claimant established by a preponderance of the evidence that her 
carpal tunnel condition is as the result of an occupational disease contracted as a result 
of her employment with the respondent-employer; and, 

2. If so, is the claimant entitled to reasonable, necessary, and related 
medical treatment to cure or relieve her from the effects of the occupational disease. 

Based upon the finding below that the claim is not compensable the ALJ does 
not address the second issue. 

 

FINDINGS OF FACT 

1. The claimant began work as a cashier with the respondent-employer on 
September 12, 2007.   As part of her job duties, the claimant was responsible for 
operating a cash register, using a barcode scanner to scan customer merchandise, 
assist customers in processing and purchasing items, and assist in placing merchandise 
in bags for carryout by the customers.  The claimant would scan on average between 
500 to 700 items per hour.   

2. In late 2010, the claimant began to feel a knot at the base of her left thumb.  
The claimant continued to work her normal job duties through 2011.   



 

 

3. On July 7, 2011, the claimant presented to her primary care physician Derrick 
Hurst, D.O. for an evaluation.  The claimant told Dr. Hurst that she had bilateral carpal 
tunnel symptoms and that sometimes her whole arm “goes to sleep.  Dr. Hurst referred 
the claimant for an EMG to rule out carpal tunnel versus cervical impingement due to a 
prior motor vehicle accident.     

4. On February 22, 2012, the claimant presented to Penrose St. Francis 
Hospital for evaluation due to increased pain bilaterally in her hands. The claimant was 
diagnosed with carpal tunnel syndrome and released with instructions to wear a wrist 
brace to help alleviate her symptoms.   

5. In March 2012, the claimant presented for an initial visit to nurse practitioner 
Maryann Fulton at the Strode Family Practice.  The claimant presented with continued 
bilateral hand pain and indicated she was not wearing her splints. In the ensuing 
months the claimant continued to follow-up for treatment and was eventually referred to 
Steven Topper, M.D. for a second opinion.   

6. On March 16, 2012, the claimant took FMLA time off from work due to her 
condition.  The claimant completed paperwork for the respondent-employer and 
indicated that she was taking time off from work due to her “own serious health 
condition.”   

7. On June 18, 2012, the claimant presented to Dr. Topper for an office visit.  
The claimant described pain and paresthesias in the median nerve distribution of her 
upper extremities. Dr. Topper noted that the claimant had a history of carpal tunnel 
syndrome for 18 years that had been worse since February 2012.  The claimant stated 
that her symptoms would worsen while wearing her hand splints.  Dr. Topper referred 
the claimant to Katherine Leppard, M.D. for an EMG.   

8. On July 6, 2012, the claimant presented to Dr. Leppard.  The claimant stated 
to Dr. Leppard that her thumb pain began in February 2012 when she began having 
triggering in both of her thumbs.  Dr. Leppard conducted EMG testing and confirmed 
that the claimant had carpal tunnel in both of her upper extremities, right worse than left.    

9. The claimant worked as a cashier until July 17, 2012 when she was 
terminated from her employment.   

10. On September 21, 2012, the claimant completed a workers’ compensation 
request for medical care.  The claimant was referred to Broadmoor Medical Clinic for an 
initial evaluation the same day.  The claimant presented to physicians’ assistant Vicki 
Dihle and noted that her date of injury was February 15, 2012.  The claimant described 
running out of regular sized bags on February 15, 2012, which caused an increase in 
her bilateral hand pain.  Physician’s assistant Dihle noted that causation was 
“undetermined” and that the claimant should return for a follow-up visit in 3-4 weeks.   

11. The claimant was eventually seen by Dr. Ogrodnick.  On October 22, 2012, 
Dr. Ogrodnick evaluated the claimant and noted a history that the claimant’s symptoms 
seemed to have been aggravated on February 15, 2012 when she ran out of regular 



 

 

sized bags and her hand and arms increased in pain.  Dr. Ogrodnick diagnosed the 
claimant with carpal tunnel syndrome and concluded that it was due to the claimant’s 
former job duties.   

12. On November 27, 2012, the claimant presented to Dr. Ogrodnick for a follow-
up visit.  The claimant told Dr. Ogrodnick that “everything is always so sore” and that 
she felt like “she needed a 24-hour massage.”  Dr. Ogrodnick noted that the claimant 
had not worked in more than four months since July 17.  Dr. Ogrodnick started the 
claimant on Celebrex and scheduled her for a follow-up visit in six weeks.     

13. On December 1, 2012, the respondent-insurer conducted an on-site job 
analysis with Patricia Anctil, CRC.   Ms. Anctil observed the job duties of the cashiers at 
the store where the claimant was formerly employed for an extended period of time.  
Ms. Anctil recorded video of the cashiering position and the job duties that are 
performed.  Ms. Anctil noted that she had conducted prior analyses of the cashier 
position for the respondent-employer and was familiar with the requirements. 

14. Ms. Anctil noted that when customers purchased heavier items, the cashier 
used a wireless hand scanner for the items that were in the customer’s cart. Ms. Anctil 
noted that very infrequently the employee may lift a grocery bag weighing more than 20 
pounds.  Ms. Anctil noted that although the job duties of the cashier position can be 
repetitive, there was very little to no consistent forceful activity observed when using the 
upper extremities. 

15. On January 28, 2013, the claimant presented to Carlos Cebrian, M.D. for a 
respondent-insurer Independent Medical Examination.  Dr. Cebrian evaluated the 
claimant, performed a physical examination, obtained a medical history from the 
claimant of her current condition, and obtained a detailed description of the claimant’s 
job duties.  Dr. Cebrian also reviewed Ms. Anctil’s job assessment report and the DVD 
video of the cashier duties that was provided.  Dr. Cebrian opined that the claimant’s 
upper extremity complaints were not due to any of the claimant’s job duties. Dr. Cebrian 
noted that the causation evaluation performed by Dr. Ogrodnick was inadequate to 
determine causation, as the Guidelines for Cumulative Trauma Conditions need to be 
applied correctly.   

16. In reaching his conclusions, Dr. Cebrian utilized the Medical Treatment 
Guidelines for Cumulative Trauma Conditions and opined that the claimant’s job duties 
did not meet the required “combination of a high exertional force and high repetition 
work cycles.”  Dr. Cebrian opined that under the Guidelines the claimant’s job duties did 
not meet the thresholds for establishing a primary or a secondary risk factor.  
Specifically, Dr. Cebrian found that the job duties described by the claimant and Ms. 
Anctil did not meet an amount of forceful activity for an amount of time that meets the 
minimal threshold in the Guidelines since her job duties required infrequent use of force 
above the minimum threshold.   

17. The claimant was present and testified at hearing.  The claimant testified with 
regard to her job duties with her former employer.  The store in which the claimant 



 

 

worked is a “supercenter” in which it is a general convenience store with a full grocery 
store inside.  The customers would purchase a variety of items weighing anywhere from 
a few ounces to several hundred pounds.  When large items were purchased the 
claimant would use the scan gun to enter the item or she would “key” the UPC number 
from the item manually using a keypad.  The claimant would occasionally use both arms 
to move heavier objects so that they could be steadied and scanned on the cashier belt.   

18. At the time of the hearing the claimant was still experiencing pain and 
numbness in her upper extremities.  At night the claimant’s arms go numb.  The 
claimant has problems gripping objects or cleaning dishes.  When the claimant tries to 
perform household activities and chores such as sweeping, mopping, or vacuuming she 
will have an increase in her symptoms.    

19. Patricia Anctil was present and testified at hearing.  Ms. Anctil elaborated on 
the job description that she performed and the specific job duties of the cashiers.  Ms. 
Anctil opined that although the duties of a cashier may be “repetitive” the amount of 
force that is used varies and that the cashiers are not performing the same task 
consistently within the meaning of a “task cycle” under the Guidelines.  Ms. Anctil 
opined that no forceful activity was observed when using the upper extremities to 
perform scanning and keying and that infrequent push/pull force was less than one 
pound when manipulating items.  Ms. Anctil observed that the amount of force used for 
the bag carousel was approximately 5-6 pounds and that pushing a grocery cart 
involved 8-10 pounds of force.  Ms. Anctil opined that the latter activities only 
represented a small fraction of the time spent by the cashiers in their overall job duties.   

20. Dr. Cebrian was present at hearing and testified on behalf of the respondents.  
Dr. Cebrian testified that he has utilized the Medical Treatment Guidelines and the 
causation algorithm over 500 times since it was revised in 2010.  Dr. Cebrian described 
the pathology of the claimant’s overall diagnosis of carpal tunnel and the factors to be 
analyzed when determining the relatedness of an individual’s job duties to the 
diagnosis.  Dr. Cebrian opined that carpal tunnel is caused when the ulnar and median 
nerves are compressed around the adipose tissue of the hands and wrists.  Dr. Cebrian 
opined that the compression of the ulnar and median nerves reduces the nerve 
conduction signals through the hands and wrists causing numbness and tingling to be 
felt by the individual.  Dr. Cebrian opined that the claimant has been properly diagnosed 
with carpal tunnel syndrome. 

21. Regarding the relatedness to the claimant’s job duties, Dr. Cebrian provided 
an opinion that the claimant’s carpal tunnel was not caused and could not be attributed 
to any of the claimant’s former job duties.  In explaining this conclusion, Dr. Cebrian 
utilized the Medical Treatment Guidelines and explained that although the claimant’s job 
former duties could be characterized as “repetitive” in nature, they did not meet the 
requisite amount of force or thresholds to be combined with the repetitive actions.  
Specifically, Dr. Cebrian opined that both force and repetition combined were needed 
for a period of at least four to six hours with task cycles of at least 30 seconds or less 
pursuant to the Medical Treatment Guidelines.  Dr. Cebrian noted that this was not 
present in the claimant’s job as a cashier.  Dr. Cebrian further opined that the claimant’s 



 

 

job as a cashier did not involve awkward posturing of the hands or wrists.  Dr. Cebrian 
opined that the causation algorithm mandates that primary and secondary risk factors 
be assessed.  Dr. Cebrian testified that there were no primary or secondary risk factors 
associated with the claimant’s job duties as characterized by the Guidelines.  

22. The ALJ finds that the claimant has failed to establish that it is more likely 
than not that her carpal tunnel condition is as a result of her employment with the 
respondent-employer or that her condition was aggravated or accelerated by her 
employment with the respondent-employer.  

 

CONCLUSIONS OF LAW 

1. A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-43-201, C.R.S. (2012)  
A preponderance of the evidence is that which leads the trier of fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 529 
P.2d 792 (Colo. 1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts 
in a workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the employer’s rights.  §8-43-201, C.R.S. (2012) A 
workers’ compensation case is decided on its merits.  §8-43-201, C.R.S. (2012)  

2. Section 8-40-201(14), C.R.S. (2012), defines an occupational disease as 
“a disease which results directly from the employment or conditions under which the 
work was performed, which can be seen to have followed as a natural incident of the 
work and as a result of the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause and which does not 
come from a hazard to which the worker would have been equally exposed outside the 
employment. 

3. The question of whether the claimant proved the conditions of 
employment caused or contributed to a disease is a question of fact for determination 
by the ALJ. Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 
1999).  Moreover, if an industrial injury aggravates or accelerates a preexisting 
condition so as to cause a need for treatment, the treatment is compensable. Joslins 
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986). Under § 8-40-201(14), C.R.S., the 
claimant is not required to prove the conditions of the employment were the sole cause 
of the disease.  Rather, it is sufficient if the claimant proves the hazards of employment 
caused, intensified, or aggravated - to some reasonable degree - the disability for which 
compensation is sought. Anderson v. Brinkhoff 859 P.2d 819, 824 (Colo. 1993). 

4. The Judge’s factual findings concern only evidence that is dispositive of 
the issue involved; the Judge does not need to address every piece of evidence that 
might lead to a conflicting conclusion, or he has rejected evidence contrary to the 



 

 

findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. 
App. 2000).   

5. When determining credibility the fact finder should consider among other 
things the consistency or inconsistency of the witnesses testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted and 
bias, prejudice, or interest.  See; Prudential Insurance Co. v. Coine, 57 P.2d 1205 
(1936).   

6. The ALJ concludes that the claimant has failed to establish by a 
preponderance of the evidence that her carpal tunnel condition is as a result of her 
employment with the respondent-employer or that her condition was aggravated or 
accelerated by her employment with the respondent-employer.    

ORDER 

 It is therefore ordered that: 

The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 24, 2013 : 

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
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 1. The parties stipulated that the Claimant’s average weekly wage 
(“AWW”) is $570.96, resulting in a TTD rate of $380.64. 

ISSUES 

 In light of the stipulations reached by the parties in this matter, the issues 
remaining for determination are: 

1. Whether the Claimant proved, by a preponderance of the evidence, that he 
suffered a compensable injury in the course and scope of his employment on October 6, 
2011. 

2. If the Claimant’s claim is compensable, whether the Claimant proved that 
medical treatment he received was authorized, causally related and reasonably 
necessary to cure and relieve the effects of the October 6, 2011 industrial injury. 

3. Whether the Claimant proved, by a preponderance of the evidence, that he is 
entitled to temporary total disability indemnity benefits from October 7, 2011 continuing 
through January 17, 2012. 

4. Whether the Respondents proved, by a preponderance of the evidence, that the 
Claimant is subject to penalty for failure to timely report his injury in accordance with 
C.R.S. § 8-43-102(1). 

FINDINGS OF FACT 

 1. The Claimant was employed by Employer in the Maintenance Department 
on October 6, 2011.  His job duties included completing service orders for maintenance 
issues at facilities owned by Employer.   

 2. Prior to October 6, 2011, the Claimant had seen Dr. Gary Gaede at High 
Country Health Care Silverthorne for complaints related to his left hip and buttock.  On 
September 9, 2010, the Claimant reported that three weeks prior, the Claimant had 
been off-roading for several hours on bouncy roads and afterwards the Claimant noticed 
discomfort in his left hip and buttock that did not improve.  It was noted that his back 
was not involved (Respondents’ Exhibit A, p. 1).  Dr. Gaede saw the Claimant again on 
October 13, 2010 after the Claimant had physical therapy sessions.  At this 
appointment, the Claimant reported similar symptoms with the addition of some pain in 
the left low back (Respondents’ Exhibit B).  The Claimant followed up with Dr. Lawrence 
George, also at High Country Health Care Silverthorne, on November 12, 2010 for a 
medication refill visit.  The Claimant reported that the physical therapy was helping and 
his pain was manageable.  The pain was reported as being primarily in the left buttock 
radiating down the left leg and sometimes into the left low lumbar region of the back.  
The Claimant was referred for continued physical therapy (Respondents’ Exhibit D).  
There were no other medical records admitted into evidence related to complaints of 
continuing low back pain or hip or buttock pain after the November 2010 record.  The 
Claimant testified that the hip, buttock and low back symptoms resolved.  He testified 
that he saw Dr. Gaede again for other medical needs, but nothing related to the off-



 

 

roading incident.  The Claimant’s testimony was credible and the lack of any medical 
records for treatment of his left hip, buttock or low back between November 12, 2010 
and October 6, 2011 supports his testimony.   

 3. On October 6, 2011, the Claimant was installing a garbage disposal under 
the sink in the kitchen for the Human Resources department.  The problem was 
reported and a work order was initiated on September 30, 2011 (Claimant’s Exhibit 2; 
Respondents’ Exhibit L, p. 36).  The Claimant testified credibly that he received a call 
that the garbage disposal was broken and he put in a service order. Then, the Claimant 
went to the warehouse to get a garbage disposal part and drove to HR to install it.  
Upon examining the garbage disposal at the Human Resources Department, the 
Claimant determined that he could not complete the job right way because he needed a 
drain part that he did not have.  So, the Claimant took the garbage disposal back with 
him.  On October 6, 2011, the part that the Claimant needed to complete the job came 
in and so he drove back to HR with the garbage disposal which weighs about 50 lbs.  
During the installation of the replacement garbage disposal on October 6, 2011, the 
Claimant felt a burning sensation and pain in his low back.  After completing the job, the 
Claimant testified credibly that he was in pain and it hurt him to walk and the pain 
extended to his left leg.  The Claimant testified that the notation in the Service Order 
Detail Report that this job was completed by him on October 7, 2011 is incorrect 
because he completed the job on October 6, 2011 and he did not enter this data 
because he was not at work on October 7, 2011 due to an inability to work then 
because of pain.   

 4. The Claimant testified credibly that after completing the replacement of the 
garbage disposal on October 6, 2011, he went out to the work van that he was using 
that day and called his supervisor on the radio and told him that he was in extreme pain 
and needed to see a doctor right away. The Claimant testified that this first call on 
October 6, 2011 occurred before lunch at about 11:30 am.   

 5. Both the Claimant and his friend and roommate *A testified credibly that 
they met in the parking lot outside the Human Resources Department where Mr. *A had 
just delivered a package.  The Claimant told Mr. *A that he was in extreme pain and he 
was going to see a doctor.  Mr. *A testified that he witnessed the extreme pain and 
peculiar posturing the Claimant was exhibiting in the parking lot.  Mr. *A  further testified 
that prior to this, the Claimant was not in the same condition.  Although he had not seen 
the Claimant on the morning of the injury on 10/6/11, he had spent the previous evening 
with him playing their band music.  He testified the Claimant did not complain of pain or 
movement problems during the prior evening and he had noticed no pain or problems 
with respect to the Claimant at that time. 

 6. The Claimant’s girlfriend *B  also confirmed the Claimant’s condition prior 
to the October 6, 2011 work injury.  She testified credibly that the weekend prior to the 
injury, on October 2, 2011, she and the Claimant had attended a Further concert at Red 
Rocks Amphitheater.  She testified they were running up and down the steps at the 
theater with no limitations or pain on the Claimant’s part.  She also testified the 



 

 

Claimant’s summer had been very active and he had been having no problems until the 
October 6, 2011 work injury. 

 7. After having called his supervisor to tell him that he was in pain and 
needed to see the doctor, the Claimant drove the van back to the office and left work 
and called High Country Health Care to come in for an appointment.  The Claimant then 
called his supervisor at approximately 1:40 pm and stated that he was going to get 
evaluated for his pain and was not going to be able to return to work that day.  

 8. The Claimant saw Dr. Hillary Hopkins in the afternoon of October 6, 2011.  
Dr. Hopkins testified credibly that she saw the Claimant on October 6, 2011 and she 
knew the reason that he was coming in was because he had been at work when he 
injured his back.  She testified that the Claimant told her the pain began with him 
moving boxes and it was her understanding that the Claimant’s injury was work-related 
when she first saw him. She testified the Claimant was in pain and could not sit or stand 
comfortably because of the pain.  Dr. Hopkins referred the Claimant to Vail Summit 
Orthopedics.   Dr. Hopkins filed a WC report on October 20, 2011.  She does not 
remember why there was delay in filing the case.  The Claimant had no further contact 
with Dr. Hopkins until November 2, 2011 when he called to discuss his follow up with 
Vail Summit Orthopaedics and he clarified with Dr. Hopkins it had been the installation 
of the garbage disposal that had been the main cause of his pain.  She then made the 
addendum to his record. She testified there was never a question about whether it was 
at work or not that he injured himself, but the initial detail about the garbage disposal 
was missed.  Dr. Hopkins testified credibly that the Claimant told her he had some pain 
earlier in the week when lifting boxes, but that the main onset of pain was while he was 
under the sink installing the garbage disposal.  She testified that there was never any 
question that the activities that the Claimant was engaged in were work-related and 
occurred while he was performing his job duties.    

 9. At the initial appointment with Dr. Hopkins on October 6, 2011, she 
restricted the Claimant from returning to work until October 11, 2011 pending referral 
and orthopedic appointment (Claimant’s Exhibit 3, p. 7).  The Claimant testified that, in 
fact, he did not return to work the afternoon of October 6, 2011, nor did he return to 
work on October 7, 2011 as he was not able to due to the severe pain.  The Claimant 
testified credibly that he did not return to work until released by Dr. Poulter on January 
18, 2012, following his surgery and recovery.  

 10. The Claimant testified that he called his supervisor by phone at 
approximately 8:00 a.m. on October 7, 2011 to advise him that he was still in extreme 
pain and could not return to work.  The Claimant testified that he also had an 
approximately 8 minute phone call on October 8, 2011 with his supervisor and the 
Claimant told him that he hurt himself  lifting a garbage disposal during installation and 
intended to pursue a worker’s compensation claim.  The Claimant’s supervisor also 
testified and his recollection of events was different from the Claimant.  The supervisor 
did not recall the Claimant calling around lunch time on October 6, 2011 to advise he 
had hurt his back and was going to the doctor.  He also did not recall the Claimant 
telephoning him on October 7, 2011.  Rather, the supervisor recalled talking to the 



 

 

Claimant at the garage on October 7, 2011 stating he needed to go to the doctor.  The 
supervisor did recall that the Claimant called at 1:39pm on October 7, 2011 and he 
testified that the Claimant probably called him on October 8, 2011, but the supervisor 
did not recall the specifics of the October 8, 2011 call.  The Claimant’s supervisor 
initially testified that he was not aware that the Claimant sustained a work injury on 
October 6, 2011 and that the time records for the Claimant that the supervisor was 
looking at showed that the Claimant worked full 8.0 hour regular day on October 6, 2011 
and a partial day (3.3 hours) on October 7, 2011 and then used 4.7 hours of sick leave 
on that date.  The supervisor testified that he recalled seeing the Claimant on October 
7, 2011.  The supervisor testified that it would have been his responsibility to report the 
Claimant’s work injury had the Claimant notified him about it.  At first the supervisor 
testified that he did not get in trouble for failing to report the Claimant’s worker’s 
compensation claim.  However, the supervisor later admitted that he told other 
employees of the Employer that his life was ruined because he did not report the 
Claimant’s worker’s compensation case, or something similar to that. The supervisor did 
not have an explanation for the discrepancy in the timesheet that showed the Claimant 
worked a full day on October 6, 2011 although the medical records show that the 
Claimant was at a doctor’s appointment in the afternoon on that date.  The supervisor’s 
testimony was inconsistent and in direct conflict with medical records and the testimony 
of the Claimant and his doctor.  On the issue of whether the Claimant reported a work 
injury to his supervisor on October 6, 2011, and that the Claimant did not return to work 
on October 6, 2011 after his doctor appointment or work any part of October 7, 2011, 
the testimony of the Claimant is found to be more credible and persuasive than that of 
his supervisor.   

 11. As for whether the Claimant asked his supervisor to report a work injury 
and file his Workers’ compensation case, it is found that the Claimant did make such a 
request during one of a number of phone calls that the Claimant made to his supervisor 
between October 6, 2011 and October 8, 2011.  This is further supported by the fact 
that the Claimant testified he reported the injury to himself on October 13, 2011 when 
his case had not yet been filed.  Additionally, the Claimant testified that when he spoke 
with an individual in HR for the Employer, he advised that he had been to see a doctor 
at High Country Health Care.  She told the Claimant that he needed to submit a sample 
for urinalysis and that he should return to High Country Health Care for further medical 
care.  This testimony was not disputed by any other credible and persuasive testimony 
or exhibits.   

 12. On October 10, 2011, upon referral by Dr. Hopkins, the Claimant saw Dr. 
Scott Raub at Vail Summit Orthopaedics.  The Claimant completed intake forms 
including a Spine History Form.  The Claimant testified Dr. Raub of Vail Summit 
Orthopedics went over the Spine History Form and made notes in the margin as the 
Claimant further explained the history of his back problem (Claimant’s Exhibit 5; 
Respondents’ Exhibit G).  There are handwritten notes on the side of the form that the 
Claimant testified credibly that he did not write.  The Claimant also testified credibly that 
the notes do not accurately reflect what he told the doctor.  Rather, the Claimant 
testified that he had hurt his back originally about a year prior on October 6, 2010 in an 
off the road vehicle and had been treated by Dr. Gaede  of High Country Health Care 



 

 

for low back pain and left leg pain.  The Claimant testified that the pain had resolved 
after about six months of physical therapy although during the physical therapy he had 
moved a dorm refrigerator and had a flare up that also eventually resolved.  On cross-
examination, the Claimant further explained that he advised Dr. Raub about the prior 
injuries even though they had resolved because the doctor had asked the Claimant for 
his entire history and the Claimant believed that this included the prior back issues that 
had resolved.  When questioned why he did not provide this same prior history to Dr. 
Hopkins, the Claimant testified that she did not ask for that information and had only 
asked the Claimant to provide a history of the present injury.  The Claimant’s testimony 
on these issues was credible.    

 13. The Claimant underwent an MRI scan on October 12, 2011.  Dr. Raub 
reviewed the MRI and prepared a summary of his review.  Dr. Raub opined that the 
Claimant had a large left paracentral disk herniation of L5-S1 extending into the left 
lateral recess, clearly compressing the left S1 root as it descends.  Dr. Raub noted that 
the findings on the MRI were consistent with the Claimant’s physical findings 
(Claimant’s Exhibit 7, p. 20; Respondents’ Exhibit H, p. 31).   Dr. Raub recommended 
an epidural steroid injection to try to relieve Claimant’s pain at that time and he 
performed a fluoroscopically guided left S1 transforaminal epidural steroid injection on 
October 13, 2011 (Claimant’s exhibit 9, p. 21). 

 14. On October 17, 2011, Employer’s First Report of Injury was completed 
(Respondent’s Exhibit M).  The report states that the date the Employer was notified 
was October 14, 2011 and that the injury occurred on October 6, 2011 at 11:00.  The 
report is for an injury to the low back (lumbar) and the nature of the injury is reported as 
a strain from lifting.   

 15. The Claimant reported little if any relief of pain following the injection to 
Jennifer Geller, P.A. on October 19, 2011.  The Claimant reported that he actually felt 
worse the night of the injection.  Ms. Geller noted that the Claimant was in discomfort 
and unable to sit or stand for any length of time.  She referred him to Dr. Greg Poulter 
for surgical consultation (Claimant’s Exhibit 10, p. 23).   

 16. The Respondents submitted a Notice of Contest on October 21, 2011 
(Respondents’ Exhibit N).   

 17. On October 25, 2011, the Claimant returned to Vail Summit Orthopaedics 
due to pain that the Claimant described as “debilitating.”  Cameron Youngblood, PA, 
reported that the Claimant could no longer tolerate the pain and conservative measures 
had failed.  The Claimant was scheduled for a left L5-S1 microdisectomy with Dr. Greg 
Poulter (Claimant’s Exhibit 12).    

 18. On October 27, 2011, Dr. Poulter performed a left L5-S1 microdiskectomy 
on the Claimant (Claimant’s Exhibit 13).  At the hearing, Dr. Poulter testified that the 
surgery was successful.  Dr. Poulter testified credibly that he was aware that Claimant 
had injured himself installing a garbage disposal. Dr. Poulter testified that he did not put 
that mechanism of injury into his notes but he had a recollection of the mechanism of 



 

 

injury since it was notable to him.   Dr. Poulter also testified that there is not necessarily 
any specific type of injury that would cause the disc herniation that the Claimant had but 
this injury was consistent with physical findings of an injury that could have been caused 
by installing a garbage disposal.  

 19. On November 9, 2011, the Claimant returned to Vail Summit Orthopaedics 
and saw Cameron Youngblood, PA.  The Claimant reported that he was 75% better with 
some expected low back pain and surgical incision pain (Claimant’s Exhibit 14).  On 
November 30, 2011, Dr. Poulter noted the Claimant’s symptoms were much better with 
residual nerve irritation.  He gave the Claimant a prescription to start physical therapy, 
placed him on activity restrictions and asked him to return in one month (Claimant’s 
Exhibit 15).    

 20. On December 28, 2011, the Claimant began physical therapy at 
Avalanche Physical Therapy (Claimant’s Exhibit 17).  After the first physical therapy 
appointment, the Claimant had a follow up visit to Vail Summit Orthopaedics.  The 
Claimant reported that he was overall 20% better with achiness in the leg and a 
continued need to take Percocet (Claimant’s Exhibit 16).   

 21. On January 17, 2012, the Claimant received a Work Status Report from 
Cameron Youngblood, PA, permitting a return to modified duty on January 18, 2012 
with temporary restrictions of lifting a maximum of 20-25 pounds (Claimant’s Exhibit 18). 

 22. On January 18, 2011, the Claimant returned to work.  On January 25, 
2012, the Claimant returned to Vail Summit Orthopaedics with complaints of recurring 
pain.  Dr. Poulter noted transient pain in right leg and low back ache pain, but overall 
doing well.  Dr. Poulter noted the plan was for the Claimant to return to work with a back 
brace and gently increase activities (Claimant’s Exhibit 19). 

 23. On March 6, 2012, the Claimant completed his prescribed physical 
therapy and the physical therapist noted he was ready for an independent gym program 
(Claimant’s Exhibit 20).  The following day, on March 7, 2012, the Claimant saw 
Cameron Youngblood, PA, at Vail Summit Orthopaedics and reported no leg pain or 
significant back pain.  The restrictions that the Claimant was working under were 
removed for a four week trial to see whether he could tolerate that (Claimant’s Exhibit 
21; Respondents’ Exhibit J). 

 24. On May 30, 2012, Dr. Poulter noted the Claimant felt 95% better at seven 
months out of L5-S1 microdiskectomy with some baseline ache and discomfort in low 
back.  Dr. Poulter felt that the Claimant was at MMI and permitted activities as tolerated.  
Dr. Poulter noted that the Claimant may require additional physical therapy in the future.  
Dr. Poulter also referred the Claimant for an impairment rating. No impairment rating 
has been provided yet.   

 25. The Claimant has outstanding bills for mileage, hospital and doctors and 
prescriptions (See Claimant’s Exhibit 24). 
 



 

 

CONCLUSIONS OF LAW 
 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S.  §8-40-
101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-43-201.  
Respondent bears the burden of establishing any affirmative defenses.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. §8-43-201 (2008). 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

 
Compensability 

A claimant’s right to compensation initially hinges upon a determination that the 
claimant suffered a disability that was proximately caused by an injury arising out of and 
within the course and scope of employment.  C.R.S. §8-41-301.  Whether a 
compensable injury has been sustained is a question of fact to be determined by the 
ALJ.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. 2009).  It is the 
burden of the claimant to establish causation by a preponderance of the evidence.  
Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000). There is 
no presumption than an injury which occurs in the course of employment arises out of 
the employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). 
The evidence must establish the causal connection with reasonable probability, but it 
need not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. 
Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  Medical evidence 
is not required to establish causation and lay testimony alone, if credited, may constitute 



 

 

substantial evidence to support an ALJ’s determination regarding causation.  Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. 
Industrial Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986).  The weight and 
credibility to be assigned expert testimony on the issue of causation is a matter within 
the discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002).  

 
In order to prove causation, it is not necessary to establish that the industrial 

injury was the sole cause of the need for treatment. Rather, it is sufficient if the injury is 
a "significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment.  A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury.  Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).   However, where an industrial injury merely causes the discovery of 
the underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
There is objective evidence, including contemporaneous and subsequent 

medical reports, that the Claimant suffered a low back injury on October 6, 2011.  This 
is in addition to the credible testimony of the Claimant, which was also supported by the 
testimony of the Claimant’s roommate and his girlfriend.  An MRI performed on October 
12, 2011 showed a large left paracentral disk herniation of L5-S1 extending into the left 
lateral recess and clearly compressing the left S1 root as it descended.  The findings on 
the MRI are consistent with the symptoms the Claimant was reporting as of October 6, 
2011. The testimony of Dr. Hopkins, the medical records from Vail Summit 
Orthopaedics, and the records of Dr. Poulter along with his testimony, establish that it 
was more likely than not that the Claimant suffered a low back injury about mid-day on 
October 6, 2011 when he was in the process of installing a garbage disposal in the 
course of his job duties for Employer.  Although the Claimant has a history of a prior low 
back condition due to an off-roading event occurring prior to September 9, 2010, the 
medical records and credible testimony establish that the Claimant’s low back and leg 
symptoms related to that prior event had resolved and there were no medical records 
documenting further symptoms from that event after November 12, 2010.  For the next 
ten months, the Claimant was able to perform his job duties and engage in his normal 
activities of daily living without restriction.  The Claimant was observed by credible 
witnesses up to the evening prior to the day of the work injury and he was able to 
function without apparent distress or impairment of function.  Contrary evidence, 
presented primarily by the Claimant’s supervisor, was not as credible or persuasive as 
the testimony of the Claimant and the Claimant’s witnesses. 

 



 

 

After reporting to his supervisor that he was in pain and needed to see a doctor, 
the Claimant then saw Dr. Hopkins.  He did not return to work on October 6, 2011 nor 
did he return the next day, and did not return to work until January 18, 2012 after being 
released to return to modified duty following recovery from back surgery that took place 
on October 27, 2011.  The Claimant continued to actively treat for his low back condition 
after the surgery with physical therapy, an independent gym program and follow up 
visits with Vail Summit Orthopaedics on referral from High Country Health Care.  The 
Claimant has proven, by a preponderance of the evidence, that he suffered a 
compensable injury in the course and scope of his employment on October 6, 2011. 

 
Authorized, Reasonable, Necessary and Causally Related 

 
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  C.R.S. §8-42-101.  However, the 
right to workers' compensation benefits, including medical benefits, arises only when an 
injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000).  The question of whether a particular 
medical treatment is reasonable and necessary is one of fact for determination by the 
ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).   

 
Treatment is compensable under the Act where it is provided by an “authorized 

treating physician.” Kilwein v. Industrial Claim Appeals Office, 198 P.3d 1274 (Colo. 
App. 2008); Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  
Authorization to provide medical treatment refers to a medical provider’s legal authority 
to provide medical treatment to a claimant with the expectation that the provider will be 
compensated by the insurer for providing treatment.  Bunch v. Industrial Claim Appeals 
Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim Appeals 
Office, 914 P.2d 501 (Colo. App. 1995).  A claimant “may engage medical services if the 
employer has expressly or impliedly conveyed to the employee the impression that the 
employee has authorization to proceed in this fashion.”  Greager v. Industrial 
Commission, 701 P.2d 168, 170 (Colo. App. 1985); see also, Brickell v. Business 
Machines, Inc., 817 P.2d 536 (Colo. App. 1990).  Under C.R.S. §8-43-404(5)(a), the 
Employer or Insurer is afforded the right in the first instance to select a physician to treat 
the injury.  Authorized providers include those medical providers to whom a claimant is 
directly referred by the employer, as well as providers to whom an authorized treading 
physician (“ATP”) refers a claimant in the normal progression of authorized treatment.  
Cabela v. Industrial Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008); Town of 
Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002).  Whether an 
ATP has made a referral in the normal progression of authorized treatment is a question 
of fact for the ALJ.  City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997); 
Suetrack USA v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995).   



 

 

 After having called his supervisor to tell him that he was in pain and needed to 
see the doctor, he called High Country Health Care to come in for an appointment.  The 
Claimant then called his supervisor at approximately 1:40 pm and stated that he was 
going to get evaluated for his pain and was not going to be able to return to work that 
day.  The Claimant saw Dr. Hillary Hopkins in the afternoon of October 6, 2011.  Dr. 
Hopkins testified credibly that she saw the Claimant on October 6, 2011 and she knew 
the reason that he was coming in was because he had been at work when he injured 
his back.  She testified that the Claimant told her the pain began with him moving boxes 
and it was her understanding that the Claimant’s injury was work-related when she first 
saw him. She testified the Claimant was in pain and could not sit or stand comfortably 
because of the pain.  Dr. Hopkins referred the Claimant to Vail Summit Orthopedics.  
Dr. Hopkins filed a WC report on October 20, 2011.  She does not remember why there 
was delay in filing the case.  The Claimant had no further contact with Dr. Hopkins until 
November 2, 2011 when he called to discuss his follow up with Vail Summit 
Orthopaedics and he clarified with Dr. Hopkins it had been the installation of the 
garbage disposal that had been the main cause of his pain.   

 On October 10, 2011, upon referral by Dr. Hopkins, the Claimant saw Dr. Scott 
Raub at Vail Summit Orthopaedics.  The Claimant underwent an MRI scan on October 
12, 2011.  Dr. Raub reviewed the MRI and prepared a summary of his review.  Dr. Raub 
opined that the Claimant had a large left paracentral disk herniation of L5-S1 extending 
into the left lateral recess, clearly compressing the left S1 root as it descends.  Dr. Raub 
noted that the findings on the MRI were consistent with the Claimant’s physical findings 
Dr. Raub recommended an epidural steroid injection to try to relieve Claimant’s pain at 
that time and he performed a fluoroscopically guided left S1 transforaminal epidural 
steroid injection on October 13, 2011. The Claimant reported little if any relief of pain 
following the injection to Jennifer Geller, P.A. on October 19, 2011.  The Claimant 
reported that he actually felt worse the night of the injection.  Ms. Geller noted that the 
Claimant was in discomfort and unable to sit or stand for any length of time.  She 
referred him to Dr. Greg Poulter for surgical consultation.  On October 25, 2011, the 
Claimant returned to Vail Summit Orthopaedics due to pain that the Claimant described 
as “debilitating.”  Cameron Youngblood, PA, reported that the Claimant could no longer 
tolerate the pain and conservative measures had failed.  Therefore, the Claimant was 
scheduled for a left L5-S1 microdisectomy with Dr. Greg Poulter.  On October 27, 
2011, Dr. Poulter performed a left L5-S1 microdiskectomy on the Claimant (Claimant’s 
Exhibit 13).  At the hearing, Dr. Poulter testified that the surgery was successful.  Dr. 
Poulter testified credibly that he was aware that Claimant had injured himself installing a 
garbage disposal. Dr. Poulter testified that he did not put that mechanism of injury into 
his notes but he had a recollection of the mechanism of injury since it was notable to 
him.   Dr. Poulter also testified that there is not a specific type of injury that would cause 
the disc herniation that the Claimant had but this injury was certainly consistent with 
physical findings of an injury that could have been caused by installing a garbage 
disposal.  On December 28, 2011, the Claimant began physical therapy at Avalanche 
Physical Therapy.  On January 17, 2012, the Claimant received a Work Status Report 
from Cameron Youngblood, PA, permitting a return to modified duty on January 18, 
2012 with temporary restrictions of lifting a maximum of 20-25 pounds.  On January 18, 
2011, the Claimant returned to work.  On January 25, 2012, the Claimant returned to 



 

 

Vail Summit Orthopaedics with complaints of recurring pain.  Dr. Poulter noted transient 
pain in right leg and low back ache pain, but overall doing well.  Dr. Poulter noted the 
plan was for the Claimant to return to work with a back brace and gently increase 
activities.  On March 6, 2012, the Claimant completed his prescribed physical therapy 
and the physical therapist noted he was ready for an independent gym program.  The 
following day, on March 7, 2012, the Claimant saw Cameron Youngblood, PA, at Vail 
Summit Orthopaedics and reported no leg pain or significant back pain.  The restrictions 
that the Claimant was working under were removed for a four week trial to see whether 
he could tolerate this. By May 30, 2012, Dr. Poulter noted the Claimant felt 95% better 
at seven months out of L5-S1 microdiskectomy with some baseline ache and discomfort 
in low back.  Dr. Poulter reported that it was his opinion that the Claimant had reached 
MMI and permitted activities as tolerated.  Dr. Poulter noted that the Claimant may 
require additional physical therapy in the future.  Dr. Poulter also referred the Claimant 
back for an impairment rating and determination of MMI. No impairment rating has been 
provided yet and the treating physician at High Country Health Care has not placed the 
Claimant at MMI.    

 As found, the Claimant timely reported the injury to his direct supervisor, Mr. 
Lundgren on October 6, 2011 when he called him prior to leaving work and going to the 
doctor; again on October 7, when he called him two more times and again on October 
8, when he called him two more times.  When Claimant found his Workers’ 
Compensation case had not been reported to his Workers’ Compensation Department 
at Vail Resorts, he telephoned and reported it himself on October 13, 2011. He was told 
at that time that High Country Health Care was the designated facility for authorized 
treating physicians and that is where he had already started to seek treatment.  Nothing 
in the record indicates that Dr. Hillary Hopkins or any of the referral treatment was 
unreasonable, unnecessary or unrelated to Claimant’s injury.  Therefore, subject to the 
fee schedule, Respondents are responsible for past treatment, including treatment 
provided by High Country Health Care, Dr. Hillary Hopkins and any of her referrals, 
including to the surgery performed by Dr. Poulter and the follow up care.  Although the 
orthopedic specialist has opined that he believes the Claimant reached MMI, the 
Claimant’s authorized treating physicians at High Country Health Care have not placed 
Claimant at MMI and no impairment rating has been provided.  Therefore, the 
Respondents are liable for future medical treatment, if any is required, that is related to 
the injury and reasonably necessary to relieve the Claimant from the effects of the 
October 6, 2011 work injury pursuant to the Act.   
 

 
 

Temporary Disability Benefits 
 
To prove entitlement to temporary total disability (“TTD”) benefits, the Claimant 

must prove: that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  
C.R.S. §8-42-103(1)(a), requires a claimant to establish a causal connection between a 



 

 

work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements: (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment 
of wage earning capacity as demonstrated by claimant's inability to resume his prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in C.R.S. §8-42-
105(3); City of Colorado Springs v. Industrial Claim Appeals Office, supra. 

 
As set forth above, the Claimant has proven that he suffered a compensable 

injury on October 6, 2011.  After informing his supervisor, the Claimant left work on that 
same day for medical evaluation at High Country Health Care.  Dr. Hopkins restricted 
the Claimant from returning to work until October 11, 2011, pending referral for an 
orthopedic appointment at Vail Summit Orthopaedics scheduled for October 10, 2011.  
The Claimant contacted his supervisor on October 7th and 8th to advise his supervisor 
that he could not return to work due to pain from the work injury.  The Claimant saw Dr. 
Raub on October 10, 2011for evaluation and on October 12, 2011 underwent an MRI 
scan which showed a disk herniation at the L5-S-1 level and compression of the left S1 
nerve root.  On October 13, 2011, Dr. Raub performed a left S1 tranforaminal epidural 
steroid injection which did not result in relief from pain.  The Claimant continued to 
suffer debilitating pain through October 25, 2011 and was scheduled for surgery that 
was performed on October 27, 2011.  The Claimant was restricted from returning to 
work and was engaged in physical therapy during his recovery from surgery.  On 
January 17, 2011, the Claimant received a work status report permitting a return to 
modified work duty and the Claimant returned to work on January 18, 2012.  

 The Claimant has met his burden of establishing entitlement to TTD benefits as 
he suffered a wage loss from October 7, 2011 through January 18, 2012 as a result of 
his inability to work due to symptoms resulting from his work injury that required surgery 
and recovery there from.  The parties stipulated that the Claimant’s average weekly 
wage is $570.96, resulting in a TTD rate of $380.64 and his TTD benefits shall be 
calculated accordingly. 

 
Penalty for Failure to Timely Report Injury 

 
 C.R.S. § 8-43-102(1)(a) provides, in pertinent part,  
 

 Every employee who sustains an injury resulting from an accident 
shall notify said employee’s employer in writing of the injury within four 
days of the occurrence of the injury.  If the employee is physically or 
mentally unable to provide said notice, the employee’s foreman, 
superintendent, manager, or any other person in charge who has notice of 
said injury shall submit such written notice to the employer. Any other 
person who has notice of said injury may submit a written notice to the 



 

 

said person in charge or to the employer, and in that event the injured 
employee shall be relieved of the obligation to give such notice.  
Otherwise, if said employee fails to report said injury in writing, said 
employee may lose up to one day’s compensation for each day’s failure to 
so report.   

 The Claimant initially called his supervisor at approximately 11:30 am on the 
morning of October 6, 2011 to advise him that the Claimant could not continue working 
that day due to pain.  The Claimant then called his supervisor at approximately 1:40 pm 
and stated that he was going to get evaluated for his pain and was not going to be able 
to return to work that day.  

 The Claimant next called his supervisor by phone at approximately 8:00 a.m. on 
October 7, 2011 to advise him that he was still in extreme pain and could not return to 
work.  The Claimant also had an approximately 8 minute phone call on October 8, 2011 
with his supervisor and the Claimant told him that he hurt himself  lifting a garbage 
disposal during installation and intended to pursue a worker’s compensation claim.  The 
Claimant’s supervisor provided conflicting testimony on the issue of whether the 
Claimant reported a work injury to him.  However, as found, the supervisor’s testimony 
was found to be both internally inconsistent and not consistent with the medial records 
and other more credible and persuasive testimony.  The supervisor did testify that it 
would have been his responsibility to report the Claimant’s work injury had the Claimant 
notified him about it.  At first the supervisor testified that he did not get in trouble for 
failing to report the Claimant’s worker’s compensation claim.  However, the supervisor 
later admitted that he told other employees of the Employer that his life was ruined 
because he did not report the Claimant’s worker’s compensation case, or something 
similar to that.  

 The Claimant was in pain and in the process of seeking medical attention for his 
work injury, which ultimately resulted in surgery on October 27, 2011 after conservative 
treatment was unsuccessful.  As he was physically unable to provide written notice to 
the employer, the Claimant asked his supervisor to report a work injury and file his 
Workers’ compensation case.   When the Claimant found that the supervisor did not 
report the claim, the Claimant contacted Employer’s HR representative for worker’s 
compensation claims and reported the injury to himself on October 13, 2011.  Upon 
reporting the claim over the phone to HR, the Claimant was advised to see the doctors 
at High Country Health Care which was where he had initially sought treatment on 
October 6, 2011.   

 The Respondents have failed to establish that the Claimant should be penalized 
for failure to report his October 6, 2011 work injury in accordance with C.R.S. § 8-43-
102(1)(a).  The Claimant made attempts to report the work injury to his direct supervisor 
and requested that his supervisor initiate the claim.  The Claimant’s treating physician 
and orthopedic specialists were aware that this was an injury subject to a worker’s 
compensation claim and provided worker’s compensation reports that are contained in 
the exhibits entered into evidence in this case.  Further, within one week, a reasonable 
period of time after discovering that his supervisor had not initiated a worker’s 



 

 

compensation claim as the Claimant had requested, the Claimant contacted the HR 
representative for Employer to follow up and file the claim.   

 
ORDER 

 
 It is therefore ordered that: 

1.  The Claimant suffered a compensable industrial injury during 
the scope and course of his employment with on October 6, 2011; and 

 
2. The Respondents are liable for medical treatment 

recommended by the Claimant’s authorized treating physicians and valid 
referrals that is reasonably necessary to cure and relieve the Claimant 
from the effects of his October 6, 2011 work injury, including, but not 
limited to: treatment from High Country Health Care and Dr. Hopkins; 
treatment from Vail Summit Orthopaedics and Drs. Raub and Poulter and 
other medical professionals; physical therapy at Avalanche Physical 
Therapy prescribed by physicians and medical professionals at Vail 
Summit Orthopaedics; prescriptions for pain and other medications 
prescribed by medical professionals at High Country Health Care and Vail 
Summit Orthopaedics and mileage charges for driving to doctor 
appointments and physical therapy appointments. The Respondent shall 
pay for this medical treatment in accordance with the Official Medical Fee 
Schedule of the Division of Workers’ Compensation; and 

 
3. Respondents shall pay the Claimant TTD benefits from October 

7, 2011 through January 17, 2012 using an AWW of $570.96 resulting in a 
TTD rate of $380.64 per week. 

4. Respondents have failed to establish that the Claimant should 
be subject to a penalty for failure to report his October 6, 2011 work injury in 
accordance with C.R.S. § 8-43-102(1)(a).   

5. The Insurer shall pay interest to the Claimant at the rate of 8% 
per annum on all amounts of compensation not paid when due; and  

6.  All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 



 

 

statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 24, 2013 

Kimberly  A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

The issues to be determined by the Administrative Law Judge are: 

1. Whether the claimant has proven by a preponderance of the evidence that 
he sustained an injury arising out of and in the course of his employment with the 
respondent-employer on May 21, 2012; 

2. Whether the claimant’s medical expenses incurred due to the injuries 
sustained in the May 21, 2012, work injury are compensable;  

3. Determination of the claimant’s average weekly wage; 

4. Whether the claimant is entitled to receive temporary total disability (TTD) 
benefits from May 21, 2012 to the date he returned to work for a different employer; 
and, 

5. Whether the claimant is responsible for his own termination pursuant to 
section 8-42-103 (1)(g) C.R.S. and is precluded from receiving TTD benefits after 
August 21, 2012. 

Based upon the finding below that the claim is not compensable, the ALJ does 
not address the remaining issues. 

 

FINDINGS OF FACT 

1. The claimant was working for the respondent-employer as a residential 
driver on Monday, May 21, 2012.   



 

 

2. The claimant testified that he left the yard a little before 7:00 a.m. on May 
21, 2012.  When he went through the intersection at *Z and *Y Blvd. he hit a dip with a 
pot hole causing the truck to bounce and his seat to slam up and down.  He immediately 
felt numbness in his arm/hand, his left leg/foot went numb, he had immediate neck pain, 
shoulder pain, and chest pain, and he began to shake.  He rated his neck pain, at that 
time, to be 7 or 8 on a scale of 1 to 10.  He tried to continue working but his symptoms 
only got worse so he pulled over and called dispatch. 

3.  *A, a dispatcher for the respondent-employer, testified that she answered 
the claimant’s call on May 21, 2012 at 7:45 a.m. The claimant told her that he was out of 
breath, short of breath, that he was having a hard time breathing, that he was having 
chest pains, and that his left arm and leg were tingling.  Ms. *A then called 911.  Ms. *A 
remained on the line with 911 and on the radio with the claimant until the ambulance 
arrived in approximately 30 minutes.  Ms. *A credibly testified that during the 
approximately 30 minutes that she was on the radio with the claimant, that the claimant 
never told her that he had hit a bump or a pot hole or that the truck went up in the air 
and slammed back down causing him any sort of injury.  The claimant never reported to 
Ms. *A any back or neck pain.   

4.  *B, the claimant’s supervisor, testified that he arrived at the claimant’s 
location before he was transported to Memorial Hospital.  Mr. *B testified that the 
claimant told him he thought he was having a heart attack or a possible stroke.  The 
claimant did not tell Mr. *B that he had injured his neck or back or that he was injured 
from hitting a dip with a pot hole causing the seat to bottom out.     

5.  The claimant’s chief complaint to the EMTs who arrived on scene was 
shortness of breath and “left side tingly.”  The claimant did not complain of neck or back 
symptoms nor did the claimant relate the reason for his symptoms to hitting a dip with a 
pot hole causing his seat to bottom out.  The claimant was transported to Memorial 
North.   

6. The claimant was admitted to Memorial North on May 21, 2012 with a 
chief complaint of chest pain and left arm numbness/tingling.  The History of Present 
Illness states:  

This is a 38-year-old male who comes in for evaluation.  He states that he 
was driving at work at about 7:30 a.m. in the morning.  He started having 
tingling in his left arm.  He thought maybe his blood glucose was low, and 
he ate.  He then developed shortness of breath and tried to stand up and 
got very dizzy and had chest pain.  Due to this, an ambulance was called, 
and he was transported here for evaluation…. 

 

7. The claimant’s neck was examined as part of the physical examination 
and was noted to be supple and nontender.  The claimant reported that his symptoms 
were similar to when he had a prior cardiovascular accident (CVA) and when he was 



 

 

diagnosed with a patent foramen ovale (PFO).    The claimant did not complain of neck 
or back symptoms nor did the claimant relate the reason for his symptoms to hitting a 
dip with a pot hole causing his seat to bottom out.  The claimant was transferred to 
Memorial Central “for most likely MRI and further evaluation”.  The Clinical Impression 
was chest pain, left-sided paresthesias, and history of patent foramen ovale.  

 

8. Mr. *B went to the hospital to see the claimant.  The claimant told him he 
couldn’t think of any reason why this might have happened.  He didn’t do anything out of 
the ordinary and he didn’t do any lifting on the route.  The claimant did not tell Mr. *B 
while he was in the hospital that he had hit a bump with a pot hole causing the cab to go 
into the air and the seat to bottom out.  Mr. *B observed that the claimant was able to 
carry on a conversation and responded appropriately to the questions he asked.     

9. The claimant was transported from Memorial North to Memorial Central 
“for poss CVA.”  The EMT notes state that the claimant presented at the emergency 
room with bilateral arm pain and numbness as well as numbness to left leg.  There is no 
notation of neck or back complaints nor is there any notation of the claimant having hit a 
dip with a pot hole causing his seat to bottom out. 

 
10. The claimant’s chief complaint at Memorial Central was left arm and leg 

weakness, numbness.   

 
11. The History of Present Illness notes: 

 

This is a 38-year-old gentleman who presented to the ER with complaints 
of left entire hand numbness and weakness beginning early this a.m.  He 
also states that he has pins and needles from his left thigh down to this left 
foot which started at the same time.  He states his symptoms are 
progressing throughout the day and he also has right arm and hand 
numbness now.  The patient states he was at work this morning.  He 
works as a trash man and was using his joy stick.  He states this is when 
the onset of the numbness and tingling to his left hand began.  He thought 
maybe he had low blood sugars, so he was eating apples and had some 
chest pressure and pain.  He states he is still short of breath at times.  He 
has had no difficulty swallowing or speaking.  No headaches or vision 
changes. 

 

12. Under Review of Symptoms, it is noted that the claimant denied joint pain, 
trauma.  “States he was lifting furniture this weekend which included 2 recliners.  He 



 

 

was working a garage sale, but his friend did help him lift.”  “Does have numbness and 
tingling, which he states started on his left upper arm down to the entire left hand that 
has progressed to his right forearm and right hand as well as to his left leg and foot.”  
There is no notation of neck or back complaints nor is there any notation of the claimant 
having hit a dip with a pot hole causing his seat to bottom out. 

13. The claimant’s discharge summary from Memorial Central on May 22, 
2012 states the reason for admission was a complaint of numbness and weakness in 
his left hand/arm and symptoms down into his left foot.  “He works on a garbage 
collecting truck and uses a joystick with his left hand.  His pain developed when he was 
doing this.”  There is no notation in the Discharge Summary of neck or back complaints 
nor is there any notation of the claimant having hit a dip with a pot hole causing his seat 
to bottom out.  The claimant’s discharge diagnosis included left upper extremity 
numbness, likely secondary to C5-6 subacute focal disk protrusion.   

14. Mr. *B testified that he didn’t speak with the claimant again, following their 
conversation in the hospital, until May 23, 2012 at which time the claimant called and 
told him he needed to submit a claim for workers’ compensation benefits.  Mr. *B asked 
the claimant if he thought he had a work related injury and the claimant stated that he 
didn’t know.  The claimant told Mr. *B that he did some internet research to determine 
what could cause a herniation.  On May 24, 2012, Mr. *B, met with the claimant to 
complete the Drivers Statement of Accident.  Mr. *B recorded the claimant’s statement 
as follows: 

 
Driving towards route at 7:00 AM northbound *Z.  After crossing *Y Blvd 
there is a pothole there the cab went into air and slammed back down to 
the ground.  The seat bottomed out and that is when I felt pain in middle of 
my neck.  Proceeded to route and picked up 5 to 8 stops.  Then noticed 
my left arm and hand were numb and tingly.  I stopped and waited about 2 
min to see if it would go away.  It did not.  So I continued on route and 
picked up 25 more stops.  I realized that my foot and left leg was numb 
and tingly.  I stopped truck and tried to stand up as I stood up I had no 
balance and uncontrollable shaking.  I set back down and called dispatch.  
At 7:45 the EMTs and supervisor arrived at scene.  Times are a rough 
estimate. 

15. The claimant reviewed and signed the Statement.  This is the first 
indication that the mechanism of injury is from the claimant’s truck hitting a pot hole 
causing his seat to bottom out.  Photographs of the intersection show a minor dip in the 
road with a small pot hole.   

16. The claimant first obtained treatment from the authorized provider, 
Concentra, on May 24, 2012 after reporting his injury to Mr. *B.  The Patient Statement 
was noted as “Hit pot hole in road bounced real hard and felt pain in neck, left arm and 
left leg.”  This is the first time that the claimant’s medical records attribute his symptoms 



 

 

to hitting a pot hole and it is the first time any complaints of neck pain are documented.  
The claimant reported to Dr. Jones: 

[H]e hit the pot hole fast enough to actually have front tires come off the 
road surface. [H]e was strapped in on air ride seat which elevated to top 
then came down and bottomed out with ‘significant force’.  [H]e was 
slammed up then down with neck possible extending.  [S]harp mid/lower 
neck pain.  [H]e noticed onset of numbness weakness left arm/hand within 
couple of run.  [H]e continued few more runs then noticed onset of left leg 
sxs as well.  [H]e then called dispatcher and 911 called. 

17. Dr. Jones referred the claimant to Dr. Rauzzino.   

 

18. The claimant saw Dr. Rauzzino for a neurosurgical consult.  The claimant 
reported to Dr. Rauzzino having hit a bump while driving his work truck causing the 
truck to slam up and down.  The claimant reported having initially had neck pain with 
worsening neck pain and numbness/weakness in his left arm and leg over the next 
several stops.  The claimant also reported, for the first time, having experienced some 
low back pain.   

19. The claimant testified he had never had similar symptoms before.  The 
claimant’s testimony is inconsistent with his medical records.  The claimant’s medical 
records document shortness of breath and chest pain with left arm numbness on 
February 19, 2007; bilateral total arm numbness on January 22, 2008; left arm and left 
leg numbness on September 3, 2009; left arm/left leg numbness on February 7, 2011; 
and chest pain, shortness of breath, and hand/feet numbness on January 18, 2012.  On 
February 19, 2007, the claimant’s symptoms were reported as the sudden onset of 
severe stabbing right chest pain, radiating to his left chest and then down his arm in the 
C6 distribution while driving his garbage truck.  This C6 distribution is consistent with 
the claimant’s discharge diagnosis from Memorial Central and the claimant’s cervical 
MRI and preexisted the claimant’s May 21, 2012 alleged industrial injury.   

20. The claimant’s truck, truck 410, is equipped with a DriveCam.  *C, the vice 
president of safety services for DriveCam, Inc., explained how DriveCam works: 

 

The way that DriveCam works in [the respondent-employer] trucks is there 
is a device which I’ll refer to as a video event recorder.  This is placed 
inside the cab of the vehicle, typically mounted towards the top of the 
windshield.  That video event recorder is a video camera that’s capturing 
video in front of the vehicle as well as inside of the vehicle, and it’s also 
capturing audio.  It is continuously recording and simply overwriting itself 
unless a certain level of force is sensed or experienced by that video 
event recorder.  It uses an accelerometer to measure the force.  When a 
force threshold is met or exceeded, that will cause the device to save the 



 

 

previous eight seconds of video and continue – and then the – the 
following four seconds after that moment of where it reached the threshold 
force.  The end result being a 12-second digital video clip that shows 
what’s outside of the vehicle as well as what’s inside the vehicle.  So if an 
event is triggered due to force that meets or exceeds the threshold, that 
12-second digital video clip is then saved on the device.  The device has a 
cellular modem in it and it will later – and this will be sometime after 
midnight – will, in effect, dial up, connect with our server, and if there was 
any video on that device that had been saved, it would then send that 
video to our servers here in San Diego.  

 

21. Mr. *C testified that the DriveCam for the claimant’s truck was operational 
on May 21, 2012 and that six events triggered DriveCam on that day.  The six events 
that were triggered were shown at the hearing.  The events that were shown that 
triggered DriveCam on May 21, 2012 were not as violent as the event described by the 
claimant when he went through the intersection at *Z and *Y Blvd.  Mr. *C testified that 
the DriveCam in the claimant’s truck was set to trigger at a force of .40 G forward force 
and .55 G lateral force.  Mr. *C testified that given the event as described by the 
claimant in the Drivers Statement of Accident, he would expect that event to have 
triggered DriveCam.  No event around 7:00 a.m. on May 21, 2012 triggered DriveCam 
in the claimant’s truck.  The ALJ finds Mr. *C’s testimony to be credible and persuasive. 

22. The claimant testified that there were problems with the air ride seat in 
truck 410 and that he had reported those problems.  *D, the maintenance manager for 
respondent-employer, explained that the seat in truck 410, the claimant’s truck, was an 
air ride seat that has an air bag between the bottom of the seat and where the seat 
mounts to the floor of the truck where the driver can control the air in the seat.  *D did 
not recall the claimant ever discussing with him any issues with the air ride seat.  *D 
testified that he did not know of anyone complaining of the seat in truck 410 bottoming 
out and that he had never been told that the seat in truck 410 bottoms out.  *D also 
testified that he has driven truck 410 through the intersection of *Z and *Y Blvd. and that 
he did not have a problem with the seat bottoming out.   

23. The claimant also testified that there were problems with the DriveCam in 
truck 410 and that he reported those problems.  *D testified that there were no problems 
with DriveCam noted on the vehicle condition reports for February through August, 
2012.  *D also testified that there was only a “slight bump” when he drove through the 
intersection at *Z and *Y Blvd. and that it did not trigger DriveCam when he drove 
through that intersection. The ALJ finds *D’s testimony to be credible and persuasive. 

24.  *F, a residential driver for the respondent-employer and former roommate 
of the claimant, testified that while he has never driven truck 410, he has been a 
passenger in the truck and has seen the seat bottom out. 



 

 

25.  *G, a route driver for the respondent-employer, testified that he has driven 
truck 410 and he has never had any problems with the seat bottoming out.   

 
26.  *H, the district manager for the respondent-employer, testified that 

several trucks drive through the intersection of *Z and *Y Blvd. on a daily basis, 
approximately 50 times per week, and that no driver has complained about any 
problems with a pot hole in that intersection and DriveCam has not been triggered in 
any of the trucks going through that intersection.  *H testified that he drove truck 410 
through the intersection at *Z and *Y Blvd. and did not experience any problems as 
described by the claimant.  

27. The ALJ finds that the claimant failed to meet his burden of proof of 
establishing by a preponderance of the credible and persuasive evidence that he 
sustained a work related injury arising out of and in the course of his employment with 
the respondent-employer.  The claimant’s testimony and the reports given to his treating 
physicians and the employer are inconsistent.  The ALJ finds that the claimant is not 
credible. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S. (2007), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S. (2007).  Claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S. (2007). A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of the Claimant nor in favor of the rights of respondents.  Section 8-43-201, 
C.R.S. (2007). 

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 



 

 

4. A “compensable” industrial accident is one which results in an injury 
requiring medical treatment or causing disability.  See Section 8-41-301(1)(c), C.R.S.  A 
claimant must prove that a work injury directly and proximately caused the condition for 
which benefits are sought, see Walmart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999), and that the injury was not merely a manifestation of a 
pre-existing condition.  See Nat’l Health Labs v. Industrial Claim Appeals Office, 844 
P.2d 1259 (Colo. App. 1992).  However, the existence of a pre-existing medical 
condition will not preclude the claimant from suffering a compensable injury if the 
industrial accident aggravates that condition and, thus, proximately causes the disability 
or need for treatment.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).   

5. In deciding whether the Claimant has met his burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from 
the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).   

6. This decision does not specifically address every item contained in the 
record; instead, incredible or implausible testimony or unpersuasive arguable inferences 
have been implicitly rejected.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000). 

7. For a claim to be compensable under the Act, a Claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c), C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (September 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571 (Colo. 
App. 1998).   

8. The question of causation is generally one of fact for determination by the 
Judge.  Faulkner, at 846.  Proof by a preponderance of the evidence requires claimant 
to establish that the existence of a contested fact is more probable than its 
nonexistence.  Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO 
March 20, 2002).  The mere experience of symptoms at work does not require a finding 
that employment proximately caused the underlying condition.  Harris v. Golden Peaks 
Nursing, W.C. No. 4-680-878 (ICAO June 4, 2008); Cotts v. Exempla, W.C. No. 4-606-
563 (ICAO August 18, 2005).  Rather, the occurrence of the symptoms may be the 
result of a natural progression of a pre-existing condition that is unrelated to the 
employment or may be attributable to some intervening cause.  Owens v. Industrial 
Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002); F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985).   

9. Simply because a claimant’s symptoms arise after the performance of a 
job function does not necessarily create a causal relationship based on temporal 
proximity.  Scully v. Hooters of Colorado Springs, W.C. No. 4-745-712 (ICAO October 



 

 

27, 2008).  “Correlation is not causation” and merely because there is a coincidental 
correlation between the claimant’s work and his symptoms, does not mean there is a 
causal connections between the claimant’s work and his injury.  Id.  There is no 
presumption that an employee found injured on the employer’s premises is presumably 
injured from something arising out of his work.  See Finn v. Industrial Commission, 437 
P.2d 542 (Colo. 1968).   

10. As found above, the ALJ concludes that the Claimant is not credible.  The 
claimant has failed to establish by a preponderance of the evidence that he sustained a 
work related injury arising out of and in the course of his employment with the 
respondent-employer on May 21, 2012. 

ORDER 

 It is therefore ordered that: 

The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
 
DATE: May 24, 2013  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
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ISSUES 



 

 

 
The following issues were raised for consideration at hearing: 

 
1. Calculation of the Claimant’s Average Weekly Wage (AWW) and 

whether the calculation includes additional amounts for a partially 
subsidized meal benefit. 

 
2. Whether the Claimant has established that she is entitled to 

temporary total disability (TTD) and/or temporary partial disability 
(TPD) benefits.  

 
3. Whether the Claimant is subject to penalty for failure to comply with 

recommendations of medical treatment providers. 
 

FINDINGS OF FACT 
 

1. The issue of compensability was initially endorsed for this hearing.  However, on 
May 10, 2013, the Respondents filed a General Admission of Liability for medical 
benefits only.  At hearing the Respondents agreed that the Claimant had suffered an 
injury within the course and scope of employment. 
 
2. The Claimant testified that her AWW was based on thirty hours per week at 
$10.00 per hour, or $300.00 per week.  In addition she received fringe benefits in the 
form of a partial subsidy of the full cost/value of meals.  The actual value of the 
meals that she received each week was $26.20.  The Claimant was only charged 
$11.23 for the meals.  So, the value of the portion of the meals that the Claimant 
received that was subsidized was $14.97 per week.   
 
3. The Claimant works 4 days per week and receives 4 meals per week when she 
is working at full duty or modified duty.  If she is working 30 hours total per week 
over 4 days, then she is working and being paid for 7.5 hours per day on average. 
 
4. The Claimant credibly testified, and it is found, that she worked full-time with 
restrictions until December 18, 2012, then she was off work and then returned to 
work following her surgery on February 11, 2013.   
 
5. The Claimant has demonstrated that she was temporarily totally disabled 
between December 19, 2012 and February 10, 2013, inclusive. Her restrictions 
prevented her from working at all during this time period.  During this period of time 
she did not receive her fringe benefit meal subsidy, thereby suffering a loss of 
$14.97 per week in addition to her hourly wages. 
 



 

 

6. The Claimant also credibly testified, and it is found, that she worked modified 
duty at full pay between February 11, 2013 and March 12, 2013.  During this time 
period the Claimant did receive her fringe benefit meal subsidy and she suffered no 
loss to her hourly wage. 
 
7. On March 13, 2013, ATP Dr. Desai limited the Claimant to working four hours a 
day. The Claimant credibly testified that she worked 4 hours a day up until April 9, 
2013.  During that time she was paid for 4 hours a day instead of her typical 7.5 hour 
day.  The Claimant testified that this continued until April 9, 2013.  During this time 
period the Claimant did receive her fringe benefit meal subsidy, but suffered a partial 
wage loss due to her work restrictions.   
 
8. On April 10, 2013, the Claimant credibly testified that she began working 6 hours 
a day and is paid for 6 hours per day instead of her typical 7.5 hour day.  This 
regime continues to date.  During this time period the Claimant did receive her fringe 
benefit meal subsidy, but suffered a partial wage loss due to her work restrictions.   
 
9. The Claimant credibly testified, and it is found, that she complied with all medical 
requests of her ATPs.  Namely, when her medical treatment providers 
recommended she use crutches for ambulation prior to the date of her surgery, the 
Claimant did so.  Further, when she was subject to work restrictions on modified 
work duty she alternated with sitting, as opposed to standing her entire work day, as 
she was advised.  She also complied with wearing a walking boot as required by her 
medical providers. 
 

CONCLUSIONS OF LAW 
 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in a Workers' 

Compensation proceeding is the exclusive domain of the administrative law judge. 



 

 

University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 
2001).  Even if other evidence in the record may have supported a contrary inference, it 
is for the ALJ to resolve conflicts in the evidence, make credibility determinations, and 
draw plausible inferences from the evidence.   When determining credibility, the fact 
finder should consider, among other things, the consistency or inconsistency of the 
witness's testimony and actions; the reasonableness or unreasonableness (probability 
or improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial 
Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert 
testimony is subject to conflicting interpretations, the ALJ may resolve the conflict by 
crediting part or none of the testimony. Colorado Springs Motors, Ltd. v. Industrial 
Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 
(ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
Calculation of Claimant’s Average Weekly Wage 

         Under Colorado's Workers' Compensation Act, the "average weekly wage" is a 
key part of the formula used to calculate compensation for injured workers, and it is 
based upon the definition of "wages" provided at C.R.S. § 8-40-201(19).  Industrial 
Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006).  To determine a claimant’s 
AWW, the ALJ may choose from two different methods set forth in C.R.S. § 8-42-102. 
The first method, referred to as the "default provision," provides that an injured 
employee's AWW " be calculated upon the monthly, weekly, daily, hourly, or other 
remuneration which the injured or deceased employee was receiving at the time of 
injury." § 8-42-102(2), C.R.S. The default provision in § 8-42-102(2)(a)-(f), C.R.S lists 
six different formulas for conducting this calculation.  Per § 8-42-102(5)(a), the phrase 
“at the time of injury” in subsection (2) requires the AWW to be determined using the 
wage earned on the date of the employee’s accident.  The second method for 
calculating a claimant’s AWW, referred to as the "discretionary exception," applies when 
the default provision will not fairly compute the employee's AWW.  § 8-42-102(3), C.R.S. 
In such a circumstance, the ALJ has discretion to compute the AWW of a claimant in 
such other manner and by such other method as will, based upon the facts presented, 
fairly determine the employee’s AWW.  Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 
(Colo. 2010).    
 
 The overall objective of calculating AWW is to arrive at a fair approximation of 
claimant's wage loss and diminished earning capacity.  Coates, Reid & Waldron v. Vigil, 



 

 

856 P.2d 850 (Colo. 1993); Ebersbach v. United Food & Commercial Workers Local No. 
7, W.C. No. 4-240-475 (ICAO May 7, 1997); Vigil v. Industrial Claim Appeals Office, 841 
P.2d 335 (Colo.App.1992). 

 
In this case, the parties do not dispute the amount of hourly wages that the 

Claimant earned working for the Employer.  Rather, the dispute centers over whether 
the Claimant has established the value of a fringe benefit for part of the value of meals 
provided to the Claimant that was subsidized and whether this should be added to the 
Claimant’s AWW for a further increase to her AWW.   

 
 C.R.S. § 8-40-201(19)(b), provides, in pertinent part, that, “[t]he term “wages” 
includes….the reasonable value of board….”  The inclusion of non-cash benefits 
encompasses the recognition that a worker’s earnings may compromise, in significant 
part, compensation other than money wages.  Young v. Industrial Claim Appeals Office, 
969 P.2d 735, 737 (Colo. App. 1998) (discussing room and board).   
 A claimant must prove both the right to an increase in the AWW for a meal 
benefit and a factual basis to support the determination of a reasonable value for such 
benefit.  C.R.S. § 8-43-201 (claimant has burden of proving entitlement to benefits by a 
preponderance of the evidence). Lutz v. Industrial Claim Appeals Office, 24 P.3d, 29, 31 
(Colo. App. 2000). Pursuant to Iler v. Industrial Claim Appeals Office, 207 P.3d 945 
(Colo. App. 2009) (discussing room and board) it is up to the ALJ to determine what 
constitutes a reasonable value. The reasonable value of a benefit is a question of fact 
and will vary depending on the available evidence and a multitude of circumstances 
which may affect the possible costs of the benefits.  W. Cultural Res. Mgmt., Inc. v. 
Krull, 782 P.2d 870, 871 (Colo. App. 1989) (discussing housing and food). 

 Here, the Claimant has demonstrated that her AWW, includes a fringe benefit of 
a subsidized meal when she is entitled to temporary total disability benefits because 
during those time periods did not receive the meals and so did not receive the value 
of the meal subsidy.  The Claimant’s increased AWW is $314.97, pursuant to § 8-42-
102, C.R.S. See Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  This 
amount is her hourly wage (30 hours per week at $10.00 per hour, for $300.00 per 
week) plus the $14.97 subsidy that she would have received weekly toward the 
value of her meals.   
 
 When the Claimant is entitled to temporary partial disability benefits, or when she 
was working modified duty for full pay, the Claimant did receive the meals and the 
subsidy benefit so she is not entitled to any increase in her AWW during these 
periods of time, but only for impaired earnings related to loss of her hourly wage, if 
any.  

 
Temporary Disability Benefits 

 To establish an entitlement to temporary total disability (“TTD”) benefits, a 
claimant must prove that the industrial injury caused a disability, that she left work as a 
result of the disability, that she was disabled for more than three regular work days, and 
that she suffered an actual wage loss. C.R.S. § 8-42-103(1)(b); PDM Molding, Inc. v. 



 

 

Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997); Lymburn v. Symbios Logic, 952 P.2d 
831 (Colo. App. 1997).  TTD benefits ordinarily continue until one of the occurrences 
listed in C.R.S. § 8-42-105(3).  Where there is substantial evidence that a Claimant was 
medically restricted from performing regular employment duties, a Claimant is entitled to 
receive temporary partial disability (“TPD”) benefits for impaired earnings resulting from 
an inability to work those normal duties even if she was able to perform some work.  
Boddy v. Industrial Claim Appeals Office, W.C. No. 4-408-729 (August 15, 2010).   
 
 The term "disability" refers to the claimant's inability to perform her regular 
employment and encompasses two elements.  The term disability, connotes two 
elements: (1) Medical incapacity evidenced by loss or restriction of bodily function; and 
(2) Impairment of wage earning capacity as demonstrated by claimant's inability to 
resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998); Davisson v. Rocky Mountain Safety, Inc., W.C. No. 4-283-201 
(June 21, 1999). 
   
 The Claimant has established that she is entitled to TTD benefits between 
December 19, 2012 and February 10, 2013, inclusive, a period of 7 weeks and 4 days.  
During this time period she is to receive TTD benefits based on an AWW of $314.97 
which includes the value of a meal subsidy fringe benefit since she did not receive that 
during this period.   

 
The Claimant then worked modified duty but at full pay for her normal 30 hours per 
week between February 11, 2013 and March 12, 2013.  During this time period the 
Claimant did receive her fringe benefit meal subsidy and she suffered no loss to her 
hourly wage.  For this time period, she is entitled to no disability benefits for lost 
wages or benefits. 
 
Then, the Claimant’s physician imposed work restrictions which limited her to 
working 4 hours per day instead of her normal 7.5 hour day, resulting in an hourly 
wage loss of $35.00 per day or $140.00 per week.  During this time period she did 
receive her fringe benefit meal subsidy and is not entitled to any additional increase 
to her AWW and thus, her TPD benefit.  This time period started on March 13, 2013 
and continued until April 9, 2013, a period of 4 weeks.   
 
Then, on April 10, 2013, the Claimant credibly testified that she began working 6 
hours a day and is paid for 6 hours per day instead of her typical 7.5 hour day.  This 
regime continues to date.  During this time period she did receive her fringe benefit 
meal subsidy and is not entitled to any additional increase to her AWW and thus, her 
TPD benefit.  This time period is from April 10, 2013 ongoing.  During the time period 



 

 

when the work restrictions limit the Claimant to working 6 hours per day instead of 
7.5 hours, this results in an hourly wage loss of $15.00 per day or $60.00 per week.   
 

ORDER 
 

It is, therefore, ordered that: 
1. The Claimant has established that she is entitled to TTD benefits to 
be calculated based on her AWW of $314.97 between December 19, 2012 
and February 10, 2013, inclusive, a period of 7 weeks and 4 days. 
 
2. The Claimant has established that she began working 4 hours a 
day based on her physician’s restriction as of March 13, 2013, and this 
continued until April 9, 2013. The Claimant is entitled to TPD benefits 
based on an AWW of $300.00 during that period of time.  Her TPD will be 
paid based on her wage loss of $140.00 per week during that 4-week time 
period. 
 
3. The Claimant has established that she began working 6 hours per 
day on April 10, 2013, and that she continues to work at 6 hours a day. 
The Claimant is entitled to TPD benefits from April 10, 2013 ongoing 
based on an AWW of $300.00 during that time period and a wage loss of 
$60.00 per week. 
 
4. Respondents have failed to demonstrate that the Claimant failed to 
follow the medical advice of her treating physicians and there is no basis 
for any reduction or loss of disability benefits. 
 
5. The Insurer shall pay interest to the Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.  
 
6.  All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 



 

 

statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 24, 2013 

Kimberly  A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
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STATE OF COLORADO 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Respondents, giving the 
Claimant’s counsel 3 working days after receipt thereof to file electronic objections as to 
form.  The proposed decision was filed, electronically, on May 21, 2013.  No timely 
objections were filed.  After a consideration of the proposed decision, the ALJ has 
modified it and hereby issues the following decision.  

 
ISSUE 

  
 The sole issue to be determined by this decision concerns whether the Claimant 

sustained a compensable injury to his head, neck and back on February 24, 2012.  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. On February 24, 2012, the Claimant was employed by the Employer as a 
cook at the Employer’s *Z building location in Colorado Springs, Colorado.  The 
Claimant was 43 years of age and had worked for the Employer since August 2, 2010.  
The Claimant admitted at hearing that he was able to speak, read, and write English, 
filled out his job application in English and communicated with his supervisors in 
English.  When food deliveries were received by the Employer, as part of his duties the 
Claimant was required to help unload the food from the delivery pallets, load the food 
onto carts, and then push the loaded carts to nearby walk-in freezers and fridges.  The 
ALJ infers and finds that although the Claimant can function in basic English, 
Spanish/English interpreters were necessary to ensure that the Claimant 
comprehended legal proceedings conducted in English. 



 

 

 
2. On February 24, 2012, the Claimant reported to his supervisors *A and 

General Manager  *B,  that while pushing a loaded cart into a walk-in freezer, identified 
as Freezer Number 2,  a box of liquid eggs fell off the top of the loaded cart and struck 
the Claimant in the head causing pain and injuries to his head, face, neck, and back. 

 
3. According to the Claimant, he was alone and he was pushing the cart in 

front of him, and the boxes of food on the cart were loaded to approximately 6 feet high 
with the box of eggs on top of the other boxes.  According to the Claimant, he was 
inside Freezer Number 2 with the door closed behind him when the box of liquid eggs 
hit the top of the door frame and fell off the top of the cart.  The Claimant specifically 
testified that when the box of liquid eggs fell, it struck him on the left side of his head.  
He stated that after striking him on the left side of the head, the box landed on the floor 
of the freezer.  For the reasons detailed herein below, the Claimant’s version that the 
box fell and hit him inside the freezer defies physical laws and is inconsistent with the 
observations of other employees. 

 
4. On February 24, 2012, the Claimant presented to Concentra Medical 

Centers and was seen by Daniel M. Peterson, M.D.  Contrary to the Claimant’s 
testimony at hearing (that the box had struck him on the left side of the head),  the 
Claimant reported to Dr. Peterson that the box struck him on the right side of his head.  
The Claimant complained of neck and back pain.  The Claimant denied any previous 
injuries to his neck or back.  X-rays of the Claimant’s cervical spine demonstrated mild 
degenerative changes at the C5-6 level.  Dr. Peterson initially diagnosed cervical strain 
and lumbar strain without evidence of concussion. 

 
5. On March 23, 2012, a MRI (magnetic resonance imaging) of the 

Claimant’s cervical spine demonstrated no evidence of acute trauma but only evidence 
of degenerative changes with a broad-based disk osteophyte complex at C4-5 with 
moderate canal and foraminal stenosis. 

 
6. On April 2, 2012, Jeffrey Wunder, M.D., diagnosed psychological factors 

affecting symptom presentation.  Dr. Wunder observed that the Claimant’s physical 
exam was nonorganic.  An EMG/nerve conduction study of the Claimant’s left upper 
extremity was normal 
 

7. At hearing, the Claimant initially stated that he never had any prior injuries 
to his neck or back.  Contrary to his reports to Dr. Peterson, Dr. Wunder, and Albert 
Hattem, M.D., however, later at hearing the Claimant admitted to previous injuries to his 
neck and back as a result of motor vehicle accidents in at least 2003, 2005, and 2009. 

 
8. At hearing, the Claimant initially testified that he never received any 

previous medical care for his neck or back.   Contrary to his prior testimony, however, 
later at hearing the Claimant admitted to receiving medical care for his previous injuries 
to his neck and back from at least 2005 through 2010 from Jack Rook, M.D., in 
Colorado Springs. 



 

 

 
9.   *C testified by evidentiary deposition.  She was employed as a cook with 

the Employer.  She was working in that capacity on February 24, 2012.  When food 
deliveries were received by the Employer, as part of her duties she was required to help 
unload the food from the delivery pallets, load the food onto carts, and then push the 
loaded carts to nearby walk-in freezers and fridges.  According to *C, the Claimant was 
required to unload the pallets of food and move the carts, but was not required to 
unload the food from the carts in the freezers or fridges.  There are specific employees 
assigned to unload the food from the carts in each freezer and fridge of which the 
Claimant was not one.   For the reasons specified herein below, the ALJ finds the 
testimony of *C credible and persuasive. 

 
10. According to *C,  the walk-in freezer and fridge doors, when facing them to 

enter from the outside, swing open from the left to the right with the door handle on the 
left and the hinges on the right.  When opened the doors do not remain open unless 
someone holds the door.  The doors close automatically unless held open.  *C was 
assisting the Claimant, on the day in question, to move a loaded cart into Freezer 
Number 2 by opening the door and holding it open while the Claimant moved the cart 
into the freezer.  The door was almost completely wide open and *C was holding the 
door open with her back against the inside of the opened door.  She was facing the 
Claimant as he moved the cart into the freezer.  She was approximately 3 to 6 feet 
away from the Claimant and she had an unobstructed view of both the Claimant and the 
cart.  The ALJ finds *C persuasive and credible in this regard. 

 
11. According to *C, the cart that the Claimant was moving into Freezer 

Number 2 was stacked approximately 6 feet high with the box of liquid eggs on top of 
the other boxes on the cart.  The cart has a handle on which the Claimant was pushing 
with his arms outstretched in front of him.  As the Claimant was pushing the cart, the 
front of the cart was in the freezer with the back end with the handle was still outside the 
threshold of the door to the freezer with the Claimant also outside the freezer when the 
box of eggs hit the top of the freezer door frame (on the way into the freezer), causing 
it to fall.  The box fell to the right of the cart (outside of the freezer) to the right of the 
Claimant, to the right of *C, and onto the threshold of Freezer Number 2’s door.  The 
box was approximately 30 pounds and when it hit the floor some of the liquid eggs 
spilled out.  *C specifically testified that she had an unobstructed view of the Claimant 
when the box fell, and *C positively testified that the box never struck or touched the 
Claimant.  The Claimant did not move any other carts to the freezers or fridges that day.  
The ALJ finds that *C had an unobstructed opportunity to observe the cart falling off 
onto the freezer’s threshold and never hitting the Claimant.  The ALJ finds *C’s 
testimony persuasive and credible despite the Claimant’s testimony that *C and *D 
(another co-employee who witnessed the incident) hate him and are out to get him, 
which is without any credible foundation. 

 
12.  According to  *D,  she was employed as a cook with the Employer.  She 

was working in that capacity on February 24, 2012.  When food deliveries were received 
by the Employer, as part of *D’s duties, she was required to help unload the food from 



 

 

the delivery pallets, load the food onto carts, and then push the loaded carts to nearby 
walk-in freezers and fridges.  The Claimant was required to unload the pallets of food 
and move the carts, but was not required to unload the food from the carts in the 
freezers or fridges.  There are specific employees assigned to unload the food from the 
carts in each freezer and fridge of which the Claimant was not one.  *D was assigned to 
unload the cart for Fridge Number 1 but was also required to move another cart to 
Fridge/Freezer Number 3. 

 
13. According to *D, the walk-in freezer and fridge doors, when facing them to 

enter from the outside, swing open from the left to the right with the door handle on the 
left and the hinges on the right.  When opened the doors do not remain open unless 
someone holds the door, and close automatically unless held open.  This corroborates 
*C’s testimony in this regard.  According to *D, *C was assisting the Claimant move a 
loaded cart into Freezer Number 2 by opening the door and holding it open while the 
Claimant moved the cart into the freezer.  The door was almost completely wide open 
and *C was holding the door open with her back against the inside of the opened door.  
*C was facing the Claimant as he moved the cart into the freezer.  *C was 
approximately 3 to 6 feet away from the Claimant and had an unobstructed view of both 
the Claimant and the cart.  *D’s testimony thoroughly corroborates *C’s testimony. 

 
14. According to *D, if she was facing fridges and Freezers Numbers 1 

through 3, deliveries from delivery trucks were made in an area to the left of fridge 
Number 1.  *D was moving a cart from the direction of the delivery area to deliver to 
Fridge/Freezer Number 3 but had to wait until the Claimant had cleared the aisle in front 
of Freezer Number 2.  The aisle is too narrow for carts to pass each other with the 
fridge/freezer doors open.  *D’s cart was loaded with boxes up to approximately 3 feet 
high.  While she was waiting to move her cart to Fridge/Freezer Number 3, she and her 
cart were approximately in front of Fridge Number 1.  She was to the left of and 
approximately 10 to 15 feet from the Claimant as he was pushing the cart into freezer 
Number 2.  She had an unobstructed view of the Claimant at this time. 

 
15. According to *D, the cart the Claimant was moving into Freezer Number 2 

was stacked approximately 6 feet high with the box of liquid eggs on top of the other 
boxes on the cart.  The cart has a handle on which the Claimant was pushing with his 
arms outstretched in front of him.  As the Claimant was pushing the cart, the front of the 
cart was in the freezer and the back end with the handle was still outside the threshold 
of the door to the freezer with the Claimant also outside the freezer when the box of 
eggs hit the top of the freezer door frame causing it to fall.  The box fell to the right of 
the cart and the Claimant, to the right of *C, and onto the threshold of Freezer Number 
2’s door.  The box was approximately 30 pounds and when it hit the floor some of the 
liquid eggs spilled out.  *D specifically testified that she had an unobstructed view of the 
Claimant when the box fell, and she positively testified that the box never struck or 
touched the Claimant.  The Claimant did not move any other carts to the freezers or 
fridges that day.  *D’s testimony is thoroughly corroborated by *C’s testimony. 

 



 

 

16. According to *A, he was employed as the Executive Chef at the 
Employer’s *Z location in Colorado Springs, Colorado.  He was working in that capacity 
on February 24, 2012.  He is aware of and enforces the policies and procedures of the 
Employer and trains his staff.  He is the Claimant’s direct supervisor.  According to *A, 
the Claimant is able to speak, read, and write English, filled out his job application in 
English and communicated with *A in English.  When food deliveries were received by 
the Employer, as part of his duties, the Claimant was required to help unload the food 
from the delivery pallets, load the food onto carts, and then push the loaded carts to 
nearby walk-in freezers and fridges.  The Claimant was not required to unload the food 
from the carts in the freezers or fridges.  There are specific employees assigned to 
unload the food from the carts in each freezer and fridge of which the Claimant was not 
one.  In this regard, *A corroborates *C and *D.  The ALJ finds *A’s testimony 
persuasive and credible. 
 

17. According to *A, on February 24, 2012, the Claimant reported to him that 
while pushing a loaded cart into a walk-in freezer, identified as Freezer Number 2,  a 
box of liquid eggs fell off the top of the loaded cart and, contrary to the Claimant’s 
testimony at hearing, struck him on the right side of his head causing pain and injuries 
to his head, face, neck, and back.  The Claimant, in fact, testified at hearing that the box 
struck him on the left side of his head. 

 
18. According to *A, at the time the Claimant reported the incident to him, the 

Claimant did not have any scratches, bruises, or red marks on his head or face.  Cooks 
are required to wear uniforms and the shirts are white.  He did not notice any marks on 
the Claimant’s uniform.  According to *A, the Claimant initially did not want to go to the 
doctor but instead wanted to go home and get some aspirin.  The Claimant later 
returned in the day and wanted to go to the doctor, to which he was sent to Concentra 
Medical Centers. 

 
19. According to *A, as part of the policies and procedures of the Employer, all 

accidents are investigated.  As part of *A’s investigation, he and the Claimant reported 
the injury to Donald *B, and a short time after the Claimant’s report, *A observed 
Freezer Number 2 and saw spilled eggs either on the threshold of the door to Freezer 
Number 2. 

 
20. According to *B, he was employed as the General Manager at Employer’s 

*Z location in Colorado Springs, Colorado.  He was working in that capacity on February 
24, 2012.  He is aware of and enforces the policies and procedures of the Employer and 
trains his staff.  He is *A’s direct supervisor and the Claimant’s General Manager.  
According to *B, the Claimant is able to speak, read, and write English, filled out his job 
application in English and communicated with *A in English.  When food deliveries were 
received by the Employer, as part of his duties, the Claimant was required to help 
unload the food from the delivery pallets, load the food onto carts, and then push the 
loaded carts to nearby walk-in freezers and fridges.  The Claimant was not required to 
unload the food from the carts in the freezers or fridges.  There are specific employees 
assigned to unload the food from the carts in each freezer and fridge of which claimant 



 

 

was not one.  *B’s testimony corroborates *A’s testimony.  The ALJ finds *B’s testimony 
persuasive and credible. 
 

21. According to *B, on February 24, 2012, *A and the Claimant reported to 
him that the Claimant, while pushing a loaded cart into a walk-in freezer identified as 
Number 2,  a box of liquid eggs fell off the top of the loaded cart and, contrary to the 
Claimant’s testimony at hearing, struck the Claimant on the right side of his head 
causing pain and injuries to his head, face, neck, and back.  At hearing, the Claimant 
testified that the box hit him on the left side of his head.  This testimony corrobates *A, 
and the ALJ finds it persuasive and credible. 

 
22. *A,  as part of his investigation,  interviewed any potential witnesses to the 

Claimant’s injury and received written statements from both *C and *D. 
 
23. According to the Claimant,  every female co-employee at the Employer’s 

*Z location in Colorado Springs, Colorado is out to get him, and  all of them, in addition 
to *A, are liars.  The Claimant offered no credible basis for these accusations.  Indeed, 
by making such accusations without credible support, the Claimant undermines his own 
credibility. 

 
24. The ALJ finds that the medical evidence is consistent in that there is no 

documentation of any acute injury, but instead, the medical evidence shows 
degenerative changes which are consistent with the Claimant’s reluctant admission of 
prior injuries to his neck and back in at least 2003, 2005, and 2009, and prior medical 
treatment for his neck and back from 2005 to 2010. 

 
25. The ALJ finds that not only did the incident not occur as the Claimant 

alleges, but in fact, the incident as alleged by the Claimant did not occur at all, other 
than the box falling off the cart, not touching the Claimant and spilling liquid egg on the 
threshold of freezer Number 2. According to the Claimant, he was in the freezer with the 
door closed and no one could have seen the box hit him on the head.  In light of all of 
the circumstantial evidence, and direct eyeball testimony, the ALJ infers and finds that 
the Claimant’s version of events is not only inconsistent with the testimony of all other 
witnesses but if defies physical laws and is, therefore, incredible.  If it were as the 
Claimant alleges, then it was impossible for the box of eggs to have struck the top of the 
door frame and hit the Claimant if the Claimant was already inside the freezer.  It was 
also impossible for the box to have hit the top of the door frame causing it to fall forward 
into the freezer and strike the Claimant if the Claimant was still outside of the freezer.  

 
Ultimate Findings 
 

26. The ALJ finds that the Claimant’s testimony is undermined by its 
inconsistency and is not credible. 

 
27. The ALJ finds that the testimonies of *C, *D, *A, and *B are entirely 

consistent, highly persuasive and credible. 



 

 

 
28. The ALJ finds that the medical evidence is consistent in that there is no 

documentation of any acute injury, but instead it shows degenerative changes which is 
consistent with the Claimant’s reluctant admission of prior injuries to his neck and back 
in at least 2003, 2005, and 2009, and prior medical treatment for his neck and back 
from 2005 to 2010. 

 
29. The ALJ finds that not only did the incident not occur as the Claimant 

alleges, but in fact, the incident as alleged by the Claimant did not occur at all.  If it were 
as the Claimant alleges, then it was impossible for the box of eggs to have struck the 
top of door frame and hit the Claimant if the Claimant was already inside the freezer.  It 
was also impossible for the box to have hit the top of the door frame causing it to fall 
forward into the freezer and strike the Claimant if the Claimant was still outside of the 
freezer.  

 
30. The ALJ finds that it is more likely than not that the Claimant did not, in 

fact, sustain an injury arising out of the course and scope of his employment on 
February 24, 2012, as the Claimant alleges.  Therefore, the Claimant has failed to 
prove, by a preponderance of the evidence that he sustained any compensable injuries 
on February 24, 2012.  
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 



 

 

should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found,  
the Claimant’s version of events is not credible. *C’s and *D’s version of events, based 
on their direct and attentive eyeball observations is highly persuasive and credible.  
Additionally, the indirect observations of *A and hit corroborate the testimony of *C and 
*D, and is highly persuasive and credible.  The medical evidence is, essentially, 
undisputed and it does not support an acute or traumatic event on February 24, 2012, 
as the Claimant alleges.  See The medical opinions on reasonable necessity are 
essentially un-contradicted.  See, Annotation, Comment: Credibility of Witness Giving 
Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining 
that the fact finder is not free to disregard un-contradicted testimony. 
 
Substantial Evidence 
 
 b. An ALJ’s factual findings must be supported by substantial evidence in the 
record.  Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 429 (Colo. App. 
2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005).  Substantial evidence is “that quantum of probative evidence which a rational 
fact-finder would accept as adequate to support a conclusion, without regard to the 
existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  An ALJ’s resolution on questions of fact must be upheld if 
supported by substantial evidence and plausible inferences drawn from the record.  
Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As 
found, the ALJ has made a rational choice to accept the version of events given by *C, 
*D, *A and *B; and, to reject the3 version of events given by the Claimant. 
 
Compensability 
 
 c. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” of the 
employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 (Colo. 
1996).  There is no presumption that an injury arises out of employment when an 
unexplained injury occurs during the course of employment.  Finn v. Indus. Comm’n, 
165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any benefits are awarded.  § 8-41-301 (1) (c), C.R.S.  See Faulkner v. 
Indus. Claim Appeals Office, 24 P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals 
Office, 198 P.3d 1277, 1279 (Colo. App. 2008). The question of causation is generally 
one of fact for the determination by the ALJ.  Faulkner at 846; Eller at 399-400.   As 
found, the Claimant has failed to establish causation of any sequelae to his underling 
degenerative conditions.  
 

d. A compensable injury is one that arises out of and in the course of 
employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of causation. If an 
industrial injury aggravates or accelerates a preexisting condition, the resulting disability 



 

 

and need for treatment is a compensable consequence of the industrial injury. Thus, a 
claimant's personal susceptibility or predisposition to injury does not disqualify the 
claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).  An injured worker has a compensable new injury if the employment-related 
activities aggravate, accelerate, or combine with the pre-existing condition to cause a 
need for medical treatment or produce the disability for which benefits are sought. § 8-
41-301(1) (c), C.R.S. See Merriman v. Indus. Comm’n, 120 Colo. 400, 210 P.2d 448 
(1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health Laboratories 
v. Indus. Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Indus. 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), 
C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 
1998).  As found, the Claimant has failed to establish that anything that happened on 
February 24, 2012, as alleged, aggravated or accelerated his underling degenerative 
conditions. 

 
Burden of Proof 
 

e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has failed to sustain his burden with respect to compensability. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 
  
 

DATED this______day of May 2013. 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 



 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

1. Whether the claimant’s disc herniation injury is a compensable injury 
under the Workers’ Compensation Act of Colorado, and;  

2. If so, whether the medical services the claimant received subsequent to 
the injury were medically necessary for treatment of the claimant’s work-related injuries. 

 

FINDINGS OF FACT 

1. The claimant worked as a “Pump Technician I” prior to suffering an injury 
on or about the middle of August 2012.   

2. The “Pump Technician I” position is assigned an “H”, or “Heavy Work”, 
designation by the respondent-employer.  To qualify for a “Heavy Work” position, an 
employee must be capable of “exerting 50-100 pounds of force frequently, and/or 10 to 
20 pounds of force constantly to move objects.”     

3. Additionally, a “Pump Technician I” must have the “ability to work in a 
variety of postures to include sitting and standing, occasional squatting and 
bending/flexing of the trunk to retrieve boxes and materials positioned low to the floor”; 
as well as, the “flexibility and range of motion in their joints to move extremities of spine 
[sic] throughout sufficient range in postures required for the job” and “perform his own 
work.”  

4. As described by the claimant, a Pump Technician I, or “pump tech”, is 
responsible for the breakdown, service, repair, maintenance and/or rebuilding of pump 
equipment located on various models of large trucks or “fluid ends.” 

5. The claimant described the pump equipment and testified that inside each 
fluid-end are multiple engine blocks which are bolted together. The claimant testified 
that in order to repair or service the pump equipment and individual blocks, all the 
blocks had to be removed from the truck while still connected. Then, once removed, 
each block could be separated and serviced individually.  This is a multi-stage, arduous 
process.   

6. At some time in mid-August 2012, the claimant stated he was attempting 
to move one of these individual blocks in order to access a portion which needed 
service or repair. He stated that he attempted to lift the block off the ground in the 
manner used in a “dead lift.” The claimant testified that upon commencing the typical 
lifting action, he immediately felt a pain in his right upper back.  The claimant testified 



 

 

that the pain was immediate and located between his right upper-scapula/mid-
trapezious and cervical spine.  

7. Immediately after suffering this injury, the claimant testified that he 
reported it to his supervisor “*A.”  However, he states that his supervisor did not fill out 
the necessary paperwork at that time.  The supervisor instead asked the claimant if he 
“needed” to fill out paperwork.  The claimant, who believed at that time that the injury 
was simply muscular, and that the pain would go away, declined *A’s offer. 

8. The next day, the claimant was still experiencing right upper back pain; he 
finished out his work week.  The claimant explained he worked through the pain 
because work was slow and because he needed to make up hours he lost as a result of 
unrelated medical leave. After completing the week, he traveled home to Colorado 
Springs from _ for a scheduled day off.   

9. The morning of August 23, 2012, while in Colorado Springs, the claimant 
awoke with severe pain in his neck.  As a result of the pain in his neck, he decided to 
visit the emergency room.  The claimant explained that he believes the personnel at the 
Emergency Department had trouble understanding him due to his thick Caribbean 
accent and that they seemed to, at times, ignore him.  He described how the ER 
personnel would force him to explain what he was experiencing despite his efforts to 
have his girlfriend describe it more clearly for him.   

10. The claimant signed a Worker’s Compensation Claim form that was filed 
with the Division of Worker’s Compensation customer service on August 30, 2012.  
Initially the claimant listed date of injury/disease of August 15, 2012; however, the 
claimant did not work at the respondent-employer on August 15, 2012. 

11.  *B the health, safety, and environmental manager for the respondent-
employer testified that employees such as the claimant are taught to immediately let 
their supervisor know of an on the job injury.  The supervisor then contacts Mr. *B who 
then follows up. 

12. The claimant continued working his regular job August 16 through August 
21. 

13. The claimant called *C over the weekend of August 26, 2012 to let her 
know that he called his supervisor saying he would not be in to work.  When *C 
specifically asked the claimant whether his problem was “work related” the claimant told 
her it was not work related.  Because the claimant told *C his problem was not work 
related she then went on to describe the policy with regard to going on a medical leave 
of absence. 

14. The claimant went to Memorial Health System/Memorial Hospital on 
August 23, 2012 being admitted at 21:55 p.m.  This visit was placed under Blue 
Cross/Blue Shield, the claimant’s health insurer.  Review of this medical record 
demonstrates under “musculoskeletal assessment,” PT reports he ‘sprained’ his neck 
today causing back pain with burning/ history of intermittent back pain now constant”.  



 

 

Review of the history or present illness demonstrates “he states he has had pain in his 
right upper back between his spine and scapula for the last year and a half.  He states it 
comes and goes but usually goes away quickly.  He states this morning he woke up and 
sprained his neck and now the pain in his right upper back has been constant.  Due to 
this, he comes in tonight for evaluation.  He also states that the pain is worse whenever 
he chain smokes…he denies any trauma.  Again, this has been going on for a year and 
a half.”  Further review of the ER Department report demonstrates neurologic is 
negative, neck was supple and non tender, musculoskeletal moving all extremities well, 
no gross deformity, no midline tenderness, neurologic no gross motor sensory deficits 
peripherally.  The impression was “I suspect this is most likely muscular.”  The clinical 
impression was right upper back pain.”  Complete review of the emergency room report 
and records from Memorial Hospital for August 23, 2012 does not document any 
corroboration of the claimant’s testimony that any of the healthcare providers there did 
not understand him. 

15. Claimant was next seen at Memorial Hospital August 25, 2012.  Once 
again he placed this under Blue Cross/Blue Shield.  Review of the history of present 
illness demonstrates “he states for 3-4 days, he had felt like he “strained my neck” he 
states that it has been present for a year and a  half.  It comes and goes, but it has 
persisted for several days.  Seen and evaluated by my partner, Dr. Cook, and had an 
exam that showed him to be neurologically intact.  Did not describe any neurological or 
extremity based symptoms…he described it as being a sharp pain between his shoulder 
and his spine.”  Under review of systems the claimant denied any upper extremity 
symptoms and the claimant had normal use of his arms normal strength “He states he 
went to push himself up this morning from bed and he felt the pain near his shoulder 
blades.”  Musculoskeletal “extremities are negative. No loss of sensation or strength.”  

16. Under the physical examination neurologic “no difficulty with use of the 
movement of the neck…he can flex the chin to the chest.  He can extend the head.  He 
has a negative Spurling’s.  He does not describe lhermitte phenomenon.  No shots 
down the neck.  He has normal deltoid normal. Normal biceps and triceps….normal 
sensation C4-D4 in all distributions of the bilateral upper extremities.” Further 
examination normal deep tendon reflexes.  The discussion stated “He is neurologically 
intact.  He does not have neurological symptoms.  He has localized pain to the area 
which seems muscular.  I have discussed with him that this can represent neurologic 
pain.  But I do not find his historical clues of physical evidence to suggest that this is a 
herniated disc.  He is intact neurologically to sensation and motor as well as 
proprioception to his upper extremities.”   

17. Further review of the August 25, 2012 indicates claimant’s primary pain 
location was “left post shoulder.”  Under objective assessment it is noted: “speaking in 
full sentences.”  

18. The claimant returned to Memorial Hospital August 30, 2012.  This was 
after claimant testified he allegedly connected his back pain with a work injury based 
upon a conversation he had with Nurse Practitioner Cynthia K. Jordan on August 27, 
2012.  Despite this the claimant placed this healthcare under Blue Cross/Blue Shield.  



 

 

Review of the emergency department report demonstrates “He complains of right-sided 
chest pain that started this morning…He was seen here on Thursday for right-neck 
pain…the right-sided neck pain is now worse.  It is radiating to his right chest.  He has 
some right upper arm weakness.  He does carry heavy boxes at work and uses a 
sledge hammer…he has no other injuries.  No recent fall or trauma to his neck or upper 
extremities.”  Musculoskeletal complaints “right-sided neck pain, right-sided chest wall 
pain, upper back pain.”  Review of physical examination demonstrated although the 
neck was supple there was tenderness from C3-C5.  With regard to the back there was 
tenderness from T1-T3.  With regard to the chest wall there was positive tenderness 
right lateral T4.  On musculoskeletal “positive 4/5 right upper extremity strength 
including hand grip as compared to the left upper extremity strength which is positive 
5/5 and positive 5/5 bilateral lower extremity strength…obtained an MRI of his neck 
given he did have some right upper extremity weakness and compared to his left upper 
extremity differential includes but not limited to diskitis, epidural abscess or neck 
abscess, occult fracture, cervical strain, back strain, contusion although unlikely since 
he denies any trauma.”   

19. The radiological studies were interpreted thoracic spine normal, cervical 
spine tiny right paramedian C4-5 disc protrusion without nerve root displacement, 
bilobed midline and right paramedian C6-7 disc protrusion, no evidence of fracture, 
osteomyelitis or disc interspace infection.   

20. In the flow sheet the claimant indicates that “states regular meds for back 
pain/pinched nerve and did not take them today or last night due to having to work.”  
Review of the payroll records demonstrates after August 21, 2012 the claimant had not 
been to work. 

21. Review of the triage assessment from August 30, 2012 indicates chief 
complaints “pt c/o right-sided chest pressure off and on for past couple days.” 

22. The claimant returned to Memorial Hospital August 31, 2012 and again 
placed this evaluation under his health insurance.  This was for a physical therapy initial 
evaluation for thoracic back and shoulder pain. Review of the subjective “the patient 
reports approximately 1 week ago he presented with increased right-sided pressure, 
numbness and pain into his thoracic, cervical and right upper extremity with tingling to 
his left chest…has not been able to work for the past week…the patient reports as he 
has been home on sick leave he is noticing increased spasms into his back and is 
unable to sleep or find a position of comfort.”  

23. The respondents had all of the claimant’s medical records provided to Eric 
Ridings, M.D.  Dr. Ridings authored a report January 24, 2013.  Based upon complete 
review of all of the medical records Dr. Ridings provided the following opinion: 

Within a reasonable degree of medical probability, it is my opinion that the 
patient’s complaints cannot be related to his work activities based on the 
records I have been provided.  The documentation from the first two 
Memorial emergency room visits is that the patient simply waking from 



 

 

sleep on the morning of 08-15-12 with pain between the spine and right 
shoulder blades.  There is no mention on those two first visits of anything 
about work, any particular injury or claim or occupational disease.  On the 
first visit, which was 9 days after his claimed injury, he stated that the 
symptoms had been present “for the last year-and a-half”.  While he told 
Dr. Illig that he awakened on August 15 with neck and right arm pain, this 
is a different history than he gave at his initial evaluation.  There is a 
history of having awakened with pain that was on the morning of August 
23 according to that note.  On the visit of August 25 he stated that he felt 
like he had “strained my neck” 3-4 days earlier.  There is clearly no history 
from the patient of a particular work incident on a particular day in those 
early records. 

 

24. The ALJ finds that the opinions of Dr. Ridings are credible and more 
persuasive that any medical evidence to the contrary. 

25. The ALJ finds, based upon a totality of the medical and lay evidence, that 
the claimant has failed to establish that it is more likely than not that he suffered an 
injury arising out of and in the course of his employment with the respondent-employer 
on or about August 15, 2012. 

 

CONCLUSIONS OF LAW 

11. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S. (2007), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S. (2007).  Claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S. (2007). A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of the Claimant nor in favor of the rights of respondents.  Section 8-43-201, 
C.R.S. (2007). 

12. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

13. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 



 

 

actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

14. A “compensable” industrial accident is one which results in an injury 
requiring medical treatment or causing disability.  See Section 8-41-301(1)(c), C.R.S.  A 
claimant must prove that a work injury directly and proximately caused the condition for 
which benefits are sought, see Walmart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999), and that the injury was not merely a manifestation of a 
pre-existing condition.  See Nat’l Health Labs v. Industrial Claim Appeals Office, 844 
P.2d 1259 (Colo. App. 1992).  However, the existence of a pre-existing medical 
condition will not preclude the claimant from suffering a compensable injury if the 
industrial accident aggravates that condition and, thus, proximately causes the disability 
or need for treatment.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).   

15. In deciding whether the Claimant has met his burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from 
the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  This decision does not specifically address every item contained in 
the record; instead, incredible or implausible testimony or unpersuasive arguable 
inferences have been implicitly rejected.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

16. For a claim to be compensable under the Act, a Claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c), C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (September 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571 (Colo. 
App. 1998).  The question of causation is generally one of fact for determination by the 
Judge.  Faulkner, at 846.  Proof by a preponderance of the evidence requires claimant 
to establish that the existence of a contested fact is more probable than its 
nonexistence.  Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO 
March 20, 2002).  The mere experience of symptoms at work does not require a finding 
that employment proximately caused the underlying condition.  Harris v. Golden Peaks 
Nursing, W.C. No. 4-680-878 (ICAO June 4, 2008); Cotts v. Exempla, W.C. No. 4-606-
563 (ICAO August 18, 2005).  Rather, the occurrence of the symptoms may be the 
result of a natural progression of a pre-existing condition that is unrelated to the 
employment or may be attributable to some intervening cause.  Owens v. Industrial 
Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002); F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985).   

17. Simply because a claimant’s symptoms arise after the performance of a 
job function does not necessarily create a causal relationship based on temporal 
proximity.  Scully v. Hooters of Colorado Springs, W.C. No. 4-745-712 (ICAO October 



 

 

27, 2008).  “Correlation is not causation” and merely because there is a coincidental 
correlation between the claimant’s work and his symptoms, does not mean there is a 
causal connections between the claimant’s work and his injury.  Id.  There is no 
presumption that an employee found injured on the employer’s premises is presumably 
injured from something arising out of his work.  See Finn v. Industrial Commission, 437 
P.2d 542 (Colo. 1968).   

18. The ALJ concludes that the opinions of Dr. Ridings are credible and more 
persuasive than medical evidence to the contrary. 

19. The ALJ concludes, based upon a totality of the lay and medical evidence, 
that the claimant has failed to establish by a preponderance of the evidence that he 
sustained an injury arising out of and in the course of his employment with the 
respondent-employer on or about August 15, 2012. 

 

ORDER 

 It is therefore ordered that: 

The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 28, 2013  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
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ISSUES 

 The issues for determination are reopening, and if reopened, the authorized 
medical care provider and temporary partial disability benefits commencing November 
5, 2012.  
 

FINDINGS OF FACT 
 

1. Claimant received chiropractic treatment for neck pain between January 
2001 and September 2005.  Resp. Ex. D, Bates 91.     
 

2. Claimant sustained a work-related injury involving his neck on December 
18, 2006, when he strained to catch a falling dolly.  Resp. Ex. B, Bates 17. 
 

3. On March 31, 2007, Claimant underwent a cervical spine MRI, which 
revealed degenerative disc disease at every level.  Resp. Ex. I, Bates 161 and 162.   
 

4. On December 18, 2007, Claimant underwent a cervical spine surgery 
(anterior cervical fusion at C5, C6, and C7) performed by Hugh McPherson, M.D.  Resp. 
Ex. B, Bates 26.  On May 22, 2008, Claimant underwent a second surgery (posterior 
arthrodesis from C5 to C7) performed by Nicolas Grisoni, M.D.  Id. at 28.   
 

5. On August 25, 2009, Claimant was examined by Henry Roth, M.D. and 
reported that his residual symptoms included neck pain, left shoulder pain, and left 
upper extremity dysesthesias and weakness.  Resp. Ex. B, Bates 19.  Claimant 
reported discomfort with activity “in the 1-3 range.”  Id.   
 

6. On September 29, 2009, Claimant underwent an EMG performed by Cliff 
Gronseth, M.D., which revealed chronic left-sided C7 radiculopathy and a left-sided 
suprascapular nerve injury.  Dr. Gronseth observed left shoulder weakness.   
 

7. On January 14, 2010, Claimant underwent a follow-up DIME with Hendrick 
Arnold, M.D.  Resp. Ex. F, Bates 137.  Claimant was still taking medications for sleep 
and pain at that time.  Id. at 127.  Claimant reported unresolved neck pain, left shoulder 
pain, and left hand pain and weakness.  Id. at 128.  Claimant reported that his neck pain 
averaged 2/10, with a high of 4/10.  Id. at 129.  Dr. Arnold observed atrophy of the left 
supraspinatus.  Id. at 130.  Dr. Arnold assigned Claimant a 31% cervical spine 
impairment rating, which included a 3% rating for sensory neurologic loss at C7, and a 
2% rating for left-sided subscapular nerve impairment.  Id. at 136.  Dr. Arnold 
apportioned 6% of that rating to account for “several years of cervical symptoms and 
certainly the presence of degenerative change.”  Id. at 135. 
 

8. On April 15, 2010, Dr. Roth opined that Claimant was the same “as he 
would have been” regardless of the work-related injury.  Resp. Ex. B, Bates 39.   
 



 

 

9. On June 7, 2010, ALJ Krumreich issued an order in which he concluded 
that Claimant reached MMI on November 12, 2009, and upheld Dr. Arnold’s cervical 
spine impairment rating.  Resp. Ex. J, Bates 182.   
 

10. Claimant testified that prior to his cervical injury in 2006, he had always 
engaged in medium to heavy labor, primarily doing landscape work and other heavy labor 
jobs. 
 

11. Claimant testified that as of the time he was placed at MMI in November 
2009, he was experiencing some achiness in his neck, and some weakness in his left 
triceps.  As time passed, beginning around the end of 2010, Claimant began noticing a 
progression of his symptoms.  He began experiencing more neck pain and increasing left 
arm weakness including hand weakness.  In the summer of 2011, the Claimant was 
working light duty at a motel in Moab, Utah.  Claimant testified that his work at that job did 
not cause his symptoms to increase.  He testified that his symptoms continued a slow 
steady increase with a growing tingling, weakness, and loss of sensation in his left arm 
and increasing hand weakness. Claimant gave notice at the beginning of August 2011 that 
he was going to leave the motel job as of Labor Day 2011.  In the meantime, on August 
20, 2011, Claimant a seat-belted passenger was in a motor vehicle accident outside of 
Moab.  Claimant testified that he felt he had injured his chest and right shoulder as a result 
of the seatbelt restraint.  Claimant testified that he did not believe he had injured his neck 
in the accident.  Except for his visit to the Moab hospital immediately after the motor 
vehicle accident, Claimant had no medical treatment in Moab.  When Claimant returned to 
Colorado in September 2011, he received approximately six sessions of massage therapy 
for his shoulder.  At that point, Claimant testified that his right shoulder symptoms had 
returned to baseline.  Claimant settled his case with the at-fault driver insurance company 
on November 3, 2011, for $1,000.00 plus payment of his medical expenses.  Claimant’s 
Exhibit 11.  Claimant testified that his symptoms have continued to worsen.  Claimant 
testified that his current symptoms include weakness and tingling in his left arm, weakness 
in his left hand, a chronic ache in his neck, and the occasions when his left hand simply 
“locks up”.  Claimant testified that those symptoms are significantly worse than when he 
was placed at MMI in 2009. Claimant testified that he is currently working at a car 
dealership as a shuttle driver and a porter.  His wages vary somewhat on a weekly basis.  
There is no evidence that the work-related injury limits Claimant’s ability to perform his 
job with the car dealership. 
 

12. From May 29, 2010 through August 19, 2011, Claimant did not receive 
medical treatment for cervical spine or left upper extremity symptoms. 
 

13. On August 20, 2011, Claimant was involved in a motor vehicle accident 
(MVA), when the vehicle in which he was riding a passenger and *D was driving was 
struck by another vehicle which was traveling 60-70 miles per hour.  Due to the 
collision, Claimant’s vehicle rolled over three-quarters of the way before coming to a 
stop on the driver’s side.  Resp. Ex. C, Bates 75.  The emergency medical services 
(EMS) providers’ notes document that Claimant reported neck pain immediately after 
the MVA.  Claimant’s Ex. 7.  Claimant was then taken to Moab Regional Hospital via 



 

 

ambulance on a backboard with a cervical collar, where he reported neck pain, 
underwent cervical spine x-rays, and was diagnosed with a cervical strain.  Resp. Ex. C 
at 75 and 76; Resp. Ex. I, Bates 165.  *D also testified that Claimant was “worried about 
his neck” after the MVA.   
 

14. On September 9, 2011, Claimant sought treatment from Dean Johnson, 
D.C. (his personal chiropractor since 2001) and reported having extra cervical spine 
pain.  Resp. Ex. D, Bates 93.  Dr. Johnson performed several cervical spine tests and 
noted that he wanted to review the cervical spine x-rays.  Id.  Claimant subsequently 
complained of “constant” upper back pain, and Dr. Johnson observed spasms and 
limited range of motion in the upper spine.  Id. at 94, 96 and 97.   
 

15. On April 12, 2012, Claimant was examined by Dr. Raschbacher.  Dr. 
Raschbacher is licensed to practice medicine in Colorado, is Level II accredited, and is 
board certified in family medicine. Claimant reported not having received any formal 
medical treatment for several years.  Resp. Ex. A, Bates 2.  Claimant did not disclose 
the motor vehicle accident to Dr. Raschbacher.  Id.  Claimant reported having “mild” 
neck pain.  Id. at 3.  Claimant reported having performed several different jobs in the 
recent past and that his recreational activities include biking and walking.  Id. at 2.  Dr. 
Raschbacher recommended a MRI and an EMG.  Id. at 3.    
 

16. On April 19, 2012, Claimant underwent a cervical spine MRI, which again 
revealed degenerative disc disease at multiple levels.  Resp. Ex. I. 
 

17. On April 25, 2012, Claimant underwent an EMG performed by Robert 
Kawasaki, M.D., who observed left upper extremity strength of 4+/5.  Resp. Ex. E, Bates 
100.  Claimant completed a form for Dr. Kawasaki in which he reported having a current 
pain level of 2/10, with a range of 1/10 to 4/10.  Id. at 107.  Dr. Kawasaki opined that the 
EMG results did not demonstrate any evidence of acute abnormalities, but was positive 
for bilateral carpal tunnel syndrome.  Id. at 100 and 101.   
 

18. On May 31, 2012, Claimant underwent cervical spine x-rays which 
confirmed that his fusion and C-6 vertebrae are stable.  
 

19. On June 24, 2012, Dr. Raschbacher opined that Claimant’s current 
symptoms were caused by the motor vehicle accident and unrelated to the work-related 
injury.  Resp. Ex. A, Bates 15.  Dr. Raschbacher also explained that, “[g]iven the 
severity of the underlying degenerative disease in the cervical spine, it would not be 
unlikely that this would progress with time.”  Id.  Dr. Raschbacher opined that Claimant 
may need treatment due to the motor vehicle accident rather than the work-related 
injury, but Dr. Raschbacher did not discharge or refuse to treat Claimant.  Id. 
 

20. Jeffrey B. Kleiner, M.D., a spinal surgeon, evaluated Claimant on August 9, 
2013 at the request of Claimant.  Dr. Kleiner IME, Claimant’s Exhibit 1.  He is board 
certified in orthopedic surgery.  He is an assistant clinical professor at the University of 
Colorado Health Sciences Center and is on the active medical staff of multiple hospitals 



 

 

in Colorado and is on the faculty for surgeon training at institutes in Minnesota, 
California, and Tennessee.  He is a member of the Orthopedic Research Society and 
multiple other societies involved in orthopedic surgery.  He has won multiple awards 
and honors in his field of practice.  He is widely published in various research 
publications including the journal Spine where he has published articles on subjects 
relevant to this case such as, “The Effects of Instrumentation on Human Spinal Fusion 
Mass” and “Sacroiliac Joint Dysfunction as a Complication of Spinal Fusion”.  His 
research interests include Degenerative Diseases of the Spine.  He has patented 
numerous devices used in spinal surgeries.  Dr. Kleiner Curriculum Vitae, Claimant’s 
Exhibit 2.  Dr. Kleiner testified that he does about two-hundred fifty (250) spinal 
surgeries on average per year and has been doing that for twenty-three (23) years.  
Kleiner Deposition, page 6, lines 6 – 12.  Dr. Kleiner stays abreast of current orthopedic 
research and practices by attending spinal orthopedic meetings at least three (3) times 
per year, and he stays current with the medical literature with frequent reviews of the 
medical journals he subscribes to including Spine Journal, Journal of Bone and Joint 
Surgery, Neurosurgery, Orthopedics, and Journal of Spine Disorders.  Kleiner 
Deposition, page 6, lines 13 – 25. 

 
21. Dr. Kleiner testified that based upon Claimant’s history, his examination, and 

a review of Claimant’s medical records, Claimant has experienced a clear worsening of 
condition since being placed at MMI.  Specifically, Claimant has increased symptoms with 
respect to pain in his upper extremities with dysesthesias, a frequent dropping of items in 
his hands, and an increase in neck pain.  Kleiner Deposition, page 8, lines 9 – 17.  
Claimant’s arm strength when measured in 2012 had worsened and showed he had a 
weakness of key pinch on the left side which was rated as a grade 3 over 5.  Dr. Kleiner 
testified that that is “a strength that is just greater than gravity, able to overcome only 
minimal resistance.”  Kleiner Deposition, page 8, 9, lines 20 – 2. 

 
22. Dr. Kleiner testified that the progression of the Claimant’s work-injury related 

symptoms was accelerated because of his work-related cervical spine fusions.  Dr. Kleiner 
diagnosed the Claimant with adjacent level accelerated degenerative disease, also known 
as  “Transitional Syndrome”.  Kleiner Deposition, page 9, 10, lines 21 – 9. 

 
23. Dr. Kleiner testified that his opinion was based on twenty-three (23) years of 

experience as a spinal surgeon as well as the medical journal studies attached to his 
deposition as Exhibits, his frequent reviews of medical journals, and his teaching and 
attendance at spinal conferences.  Dr. Kleiner testified that there are probably about 1,300 
additional articles (beyond the articles attached to his deposition) documenting accelerated 
Adjacent Segment Disease or Transitional Syndrome as a complication of spinal fusions.  
Kleiner Deposition, page 10, 11, 12. 

 
24. Dr. Kleiner disagreed with Dr. Roth who had stated in his deposition that the 

progression of degenerative disk disease was going to be the same no matter whether the 
patient had a fusion surgery, a surgery without a fusion, or no surgery at all.  Dr. Kleiner 
commented that only a small minority of orthopedic research supports that opinion.  Dr. 
Kleiner likened Dr. Roth’s minority opinion to the opinions of a small number of climate 



 

 

skeptics who deny that global warming exists despite massive evidence to the contrary.  
Kleiner Deposition page 12, 13, lines 9 – 24. 

 
25. Dr. Kleiner testified that Adjacent Segment Disease is particularly 

problematic when there is a fusion near a transitional zone between a very stiff area and 
an area which is otherwise not as stiff such as the cervical thoracic junction, as is present 
in Claimant’s case.  Kleiner Deposition page 13, lines 10 – 22. 

 
26. Dr. Kleiner testified that he had reviewed the actual MRI films done in 2007 

and 2012 respectively.  Dr. Kleiner testified that the 2012 MRI showed an accelerated 
change in the C7/T1 area and that that acceleration is compatible with Claimant’s 
worsening symptoms.  Kleiner Deposition, pages 16 – 19, line 7. 

 
27. Dr. Kleiner reviewed the two EMG’s that were done on Claimant, the first 

done in September 2009 and the second in April 2012.  Dr. Kleiner testified that the 2012 
EMG showed there was a weakness of nerves and other abnormalities associated with 
the C-8 level and that the C-8 nerve was predominately associated with the intrinsic 
muscles of the hand.  He commented that no such abnormalities were observed in the 
reading of the EMG done in 2009.  Kleiner Deposition, page 20, line 6 – 22.  Dr. Kleiner 
testified that he disagreed with Dr. Roth that the second EMG done in 2012 did not 
represent a change of condition from when Claimant was placed at MMI in 2009.  Dr. 
Kleiner testified that his clinical examination of Mr. Woodward which showed weakness of 
the intrinsic muscles of Claimant’s left hand correlated with the EMG findings of 2012.  
Kleiner Deposition, page 20, 21, lines 23 – 13.  Dr. Kleiner testified that Claimant’s key 
pinch strength on the left side showed a weakness which he graded at 3 over 5, which 
was also true of his triceps.  “That’s just greater than gravity, able to overcome only 
minimal resistance.”  Kleiner Deposition, page 8, 9. 

 
28. Dr. Kleiner testified:  “[Claimant] has a classic Transitional Syndrome 

condition.  He began with a degenerative type of condition at the C-7/T-1 area, and due to 
adjacent level stiffness at the levels below the C-7/T-1 area had a substantially 
accelerated degeneration at the C7/T1 area, which has led to an increase in his neck pain 
and left upper extremity pain and dysesthsia.”  Kleiner Deposition, page 21, lines 16 – 23. 

 
29. On November 5, 2012, Claimant filed the pending application for hearing 

and petitioned to reopen the claim.  Resp. Ex. L.  
 
30. Henry J. Roth, M.D., is licensed to practice medicine in the state of 

Colorado, is board certified in internal medicine, his primary practice is in occupational 
and physical medicine, and is Level II accredited.  

 
31. On November 14, 2012, Dr. Roth examined Claimant.  Resp. Ex. B, Bates 

42.  Claimant told Dr. Roth that he called his attorney in September 2011 because he 
was interested in further evaluation.  Id. at 44.  Claimant told Dr. Roth that his symptoms 
were usually mild, at “1-2 on a scale of 1-10” and “3-4” at the worst.  Id. at 45.  Claimant 
also told Dr. Roth that he was engaging in normal activities of daily living and exercising 



 

 

independently.  Id.  Dr. Roth observed that Claimant’s left hand dysesthesias was “not 
new as compared to two years ago.”  Id.  Dr. Roth opined that the work-related injury 
had not worsened since Claimant was placed at MMI.  Id. at 47.  Dr. Roth explained that 
Claimant’s subjective belief of a worsening is inconsistent with his objective evaluation, 
and opined that there has not been any advancement of the work-related neurological 
condition based on a comparison of the 2009 and 2012 EMG results.  Id.  Dr. Roth 
explained that current epidemiologic research refutes the notion that discs located 
above and below fusions degenerate at an accelerated rate.  Id.   

 
32. On March 13, 2013, Dr. Roth testified at a deposition.  Resp. Ex. N, Bates 

191.  Dr. Roth testified that Claimant’s degenerative changes since MMI are unrelated 
to the work-related injury or its treatment.  Id. at 205.  Dr. Roth further opined that a 
review of Claimant’s medical records alone “absolutely” supports the notion that the 
motor vehicle accident caused his subsequent symptoms.  Id. at 198 (“[T]here’s a 
change in status following that event.  There’s a return of symptoms and seeking of 
medical attention”).   

 
33. Dr. Roth testified that Claimant’s work-related condition has not worsened.  

Id. at 195 (“no change in his examinations as recorded at MMI”).  Dr. Roth explained 
that Claimant is highly functional, his symptoms are mild, and his condition does not 
interfere with his daily activities. Id. at 195 and 197.  Dr. Roth opined that Claimant’s 
reports of progressive weakness are unsupported by objective tests.  Id. at 195 and 204 
(“[T]ingling in his hands is not new and also attributed to a separate non[-]claim-related 
diagnosis”; “On EMG, he has no active radiculopathy.  It was the condition which 
existed at MMI”; “[W]e have studies to show there’s nothing from his neck to cause him 
to be any weaker.  And by examination, he still has grip and 5-over-strength”).  Dr. Roth 
further explained that the MRI and EMG which were performed in 2012 do not 
demonstrate a need for additional treatment.  Id. at 195 (“He had carpal tunnel 
syndrome, which is totally unrelated.  He had . . . features of radiculopathy which were 
consistent with what we knew prior to . . . the surgeries and consistent with the loss of 
strength that he has already experienced”).   

 
34. Dr. Roth testified that the adjacent segment theory is a fallacy and cited 

several studies in support of his conclusion.  Resp. Ex. N, Bates 202, and 219 – 225 
(“Interestingly, they did not find any difference in the rate of adjacent segment disease 
between patients who underwent discectomy with fusion and those who underwent 
discectomy alone.”).  Dr. Roth explained that the study which Claimant relied upon did 
not use adequate controls and addressed an unrelated issue.  Id. at 202 and 203.  Dr. 
Roth opined that injections will not improve Claimant’s condition, but would constitute 
post-MMI maintenance care if performed.  Resp. Ex. N, Bates 198 (“I don’t think you 
can make this man any better. . . . It’s not going to stop weakness in his arm . . . [he] 
only takes Tylenol”).   

 
35. On March 26, 2013, Dr. Kleiner testified via deposition.  Dr. Kleiner 

testified that the motor vehicle accident temporarily aggravated Claimant’s cervical 
spine condition, and the work-related injury subsequently worsened.  Dr. Kleiner did not 



 

 

know when the aggravation which was caused by the motor vehicle accident resolved 
or when the alleged work-related worsening began.  Dep. tr. pp. 41:20 – 42:5; and 44:7-
15.  Dr. Kleiner testified that he only recommended consultations and might not 
recommend any treatment whatsoever depending on the results of the consultations.  
Id. at pp. 47:9 – 49:7 (“If I were to be given free range to suggest who the patient saw 
and the opinion of those practitioners was such that they recommended against doing 
the injections or contemplating surgical treatment, then I would by all means bow to 
their recommendations and agree with them.”)  Dr. Kleiner further testified that any 
injections which might be performed following a consultation would be diagnostic in 
nature.  Id. at p. 24:17-20 (“These are diagnostic studies.  I would be astonished if these 
provide long-term benefit.”).  

 
36. Claimant testified that he has not attempted to resume treatment or make 

an appointment with Dr. Raschbacher.  Claimant further testified that he did not know 
whether Dr. Raschbacher would continue treating him.   

 
37. On April 19, 2013, Dr. Raschbacher testified via deposition.  Dr. 

Raschbacher testified that Claimant remains at MMI for the work-related injury and his 
post-motor vehicle accident symptoms are unrelated.  Dep. tr. pp. 19:14-21, 34:18-24, 
and 42:5-15 (“Even if the C7-T1 anterolisthesis was old, the fact that he had a 
significant accident and is now reporting worsening I think go together with respect to 
the fact that it’s not . . . medically probable that this is a deterioration of a . . . prior work-
related problem.  It’s a different level.”).  Dr. Raschbacher explained that he views the 
adjacent segment theory with skepticism and Claimant already had degenerative 
disease at the levels adjacent to the fusion before he underwent that surgery.  Id. at pp. 
23:9 – 24:6; 36:7 – 37:9; and 43:4-18.  Dr. Raschbacher opined that Claimant’s function 
has not decreased since MMI.  Id. at p. 25:11-19 (“His level of cervical compromise and 
his muscular weakness, nerve-based muscular weakness was known back then and it 
was rated, and I don’t see clear evidence that there’s been a further significant change 
that would affect his function”).  Dr. Raschbacher opined that he agrees with Dr. Roth’s 
opinion that a comparison of the 2009 and 2012 EMG results does not demonstrate any 
advancement of Claimant’s work-related neurological conditions.  Id. at p. 11:14-23.  Dr. 
Raschbacher also testified the cervical spine x-rays from May 31, 2012 demonstrate 
that Claimant’s fusion and C-6 vertebrae are stable.  Id. at pp. 22:9 – 23:1.   

 
38. Dr. Raschbacher testified that the consultations recommended by Dr. 

Kleiner are diagnostic in nature, do not constitute treatment, and would not affect the 
date of MMI.  Dep. tr. pp. 21:5 – 22:8.  Dr. Raschbacher opined that injections are 
unlikely to improve Claimant’s symptoms “by a long shot,” and it would be speculative to 
predict whether an injection may lead to additional treatment.  Id. at pp. 40:10 – 41:14.  

 
39. Dr. Raschbacher testified that he is willing to treat Claimant, he would not 

refuse to treat Claimant, and the insurance carrier has not denied authorization for any 
of the tests or treatments which he has recommended.  Dep. tr. pp. 24:7 – 25:10.     

 



 

 

40. The opinions of Dr. Roth and Dr. Raschbacher are credible and are more 
persuasive than to opinions of Dr. Kleiner to the contrary.  It is more likely than not that 
Claimant’s condition is not worse than it was at MMI, or if it was, that the worsening was 
the result of the pre-existing degenerative condition or the intervening motor vehicle 
accident rather than the compensable injury.  

CONCLUSIONS OF THE LAW 
 

The issues for hearing do not include an attempt to overcome the opinions of the 
DIME physician.  This matter instead involves a petition to reopen which was filed by 
Claimant.  Therefore, the cases of Villela v. Excel Corp., W.C. No. 4-400-281 (ICAP 
Feb. 1, 2011) and Hatch v. John H. Garland Co., W.C. No. 4-368-712 (ICAP August 11, 
2000), which ALJ Krumreich cited in his June 7, 2010 order regarding whether the DIME 
physician’s opinions should be overturned, are inapplicable.  Instead, before this matter 
can be reopened, Claimant bears the burden to prove by a preponderance of the 
evidence that the work-related injury has actually worsened.  Section 8-43-201, C.R.S.; 
In Re Churchill v. Goodyear, W.C. No. 4-203-686 (ICAO Jan. 25, 2007).   

Rather than Villela or Hatch (which both involved challenges to DIME opinions), 
the applicable legal authority in this case is Churchill.  In Churchill, similar to the 
situation here, the Claimant sought to reopen his claim based on a recommendation for 
diagnostic testing which might have led to additional treatment for the work-related 
injury.  The ALJ in Churchill concluded that the diagnostic testing was not designed to 
cure or relieve the effects of the work-related injury and therefore denied the petition to 
reopen.  ICAP affirmed and explained that an injured worker who undergoes diagnostic 
tests may still be MMI.  Therefore, the question in this case is not whether diagnostic 
testing may lead to additional treatment, but whether Claimant has established by a 
preponderance of the evidence that his worsened as a result of the compensable injury.  

A requirement for future medical maintenance that will not significantly improve 
the condition or the deterioration resulting from the passage of time shall not affect a 
finding of MMI.  Id.  A claim should not be reopened based on the mere possibility of a 
need for additional pre-MMI medical treatment.  Gonzales v. ICAO, 905 P.2d 16 (Colo. 
App. 1995) (ALJ’s finding that the Claimant was at MMI was affirmed “[B]ecause the 
advisability and timing of the latter surgery was, at the time of the hearing, completely 
undetermined, the record shows that there was no treatment available which reasonably 
could improve Claimant's condition”).  Furthermore, respondents are only liable for the 
“direct and natural” consequences of the work-related injury.  Reynal v. Home Depo 
USA, Inc., W.C. No. 4-585-674 (ICAO June 25, 2012).   

Even if a claim is reopened, a post-MMI worsening of condition does not entitle a 
Claimant to renewed temporary disability benefits, unless the worsened condition 
causes an additional temporary loss of wages.  City of Colorado Springs vs. ICAO, 954 
P.2d 637 (Colo. App. 1997).   

If an ATP designated by the respondents “refuses to treat” the Claimant for non-
medical reasons, and the respondents fail to timely appoint a new treating physician 
thereafter, the right of selection passes to the Claimant.  Zolman v. Horizon Home Care, 



 

 

LLC, W.C. No. 4-636-044 (ICAO Nov. 3, 2010).  However, a physician’s decision to not 
to treat a non-work-related condition does not constitute such a refusal.  Id.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

Claimant’s subjective reports are not a reliable source of information in assessing 
causation.  Claimant has downplayed the significance of the motor vehicle accident 
when evaluated by physicians associated with the workers’ compensation claim, but 
freely disclosed the resulting aggravation to the EMS providers and his personal 
chiropractor.  Claimant did not even mention the motor vehicle accident to Dr. 
Raschbacher during his initial evaluation.  Perhaps most importantly, Claimant testified 
that his symptoms have worsened, but he reported similar pain levels to Drs. Roth and 
Kawasaki in 2012 as he reported to Dr. Arnold in January 2010 (i.e. typically 2/10 with a 
high of 4/10).   
 

There is no objective evidence of a worsening.  The 2012 EMG was negative for 
acute radiculopathy.  The 2012 x-rays were negative for fusion instability.  The 2012 
MRI did not identify any need for treatment.  Claimant was taking medications for sleep 
and pain when he was placed at MMI, but now uses only Tylenol.         

 
Claimant’s symptoms are old.  In January 2010 (two months after MMI), Claimant 

was still reporting neck pain and left hand pain and weakness, and Dr. Arnold observed 
atrophy of the left supraspinatus.  Indeed, Claimant received permanent impairment 
ratings for C7 radiculopathy and a subscapular nerve injury.  The 2012 EMG did not 
reveal any acute radiculopathy.  As explained above, Claimant’s current pain levels are 
similar to those he reported in 2010.   

 
There is no evidence of any additional disability.  Since Claimant was placed at 

MMI, no additional temporary restrictions have been assigned and no physician has 
assigned a larger permanent impairment rating.  Claimant is highly functional and has 
performed a variety of jobs since being placed at MMI.  He exercises, bicycles, and has 
good residual strength in the left upper extremity.  Claimant started working at the car 
dealership before filing the petition to reopen and continues working there.   

 
No pre-MMI treatment has been recommended.  Drs. Raschbacher and Roth 

agree that no additional care is reasonably necessary for the work-related injury.  Dr. 
Kleiner admitted that the consultations which he recommended are diagnostic in nature 
and may not lead to any additional treatment.  Dr. Roth opined that injections would 
constitute maintenance care if performed.  Even if some other type of treatment was 
recommended after a consultation, it is speculative that such treatment would constitute 
pre-MMI care or be related to the workers’ compensation injury.   

 



 

 

Claimant remains at MMI for the work-related injury.  Drs. Raschbacher and Roth 
agree and provided persuasive explanations for their opinions.  Although they reached 
different conclusions regarding the effects of the motor vehicle accident, neither 
attribute any worsening to the compensable accident.  The progression of Claimant’s 
non-occupational degenerative disc disease and the motor vehicle accident are the 
most likely causes of his current symptoms (although a reopening is improper for the 
reasons stated above, regardless of causation).   

 
Claimant had degenerative disc disease at every level of his cervical spine prior 

to the fusion.  Claimant’s degenerative condition was not caused by the work-related 
injury, nor did the work-related injury cause the subsequent progression of that 
condition.  Recent medical research has disproven the adjacent segment theory and 
there is no persuasive evidence to suggest that Claimant’s degenerative disease above 
and below the site of the fusion (which preexisted the fusion and resulted in several 
years of chiropractic treatment for neck pain prior to the work-related injury) would have 
stopped progressing in the absence of the fusion.  Drs. Roth and Raschbacher agree 
that the adjacent segment theory is not a valid explanation for Claimant’s symptoms. 

 
Dr. Kleiner’s opinions are not persuasive.  Dr. Kleiner opined that the motor 

vehicle accident aggravated Claimant’s preexisting condition, and the work-related 
injury worsened sometime after the motor vehicle accident resolved, but he had no idea 
when the motor vehicle accident -related aggravation ended or when the alleged 
worsening began.  Dr. Kleiner, who was retained by Claimant, based his causation 
opinions on Claimant’s subjective representations, an outdated theory, an inapplicable 
study, and anecdotal observations, rather than objective evidence or current science.  
Dr. Kleiner characterized himself as a physician who prefers non-invasive treatment 
options, but the only recommendations he made were for consultations that might lead 
to invasive treatments.   

 
There has been no refusal to provide treatment for the compensable injury.  

Claimant admitted the same while testifying.  Dr. Raschbacher confirmed the same 
during his deposition.  Dr. Raschbacher simply opined that Claimant’s ongoing 
symptoms are not work-related. Indeed, Dr. Raschbacher testified that he is willing to 
continue providing Claimant with treatment for the work-related injury if additional 
medical benefits are awarded.  Because Claimant’s ongoing symptoms are indeed 
unrelated to the workers’ compensation injury, this does not constitute a refusal to treat 
pursuant to the holding of Zolman.   

 
Claimant is not disabled.  Claimant exercises, bicycles, and remains employed at 

a car dealership.  There is no evidence that the work-related injury prevents Claimant 
from performing his regular job duties at the car dealership, and Claimant has also 
performed a variety of other jobs since being placed at MMI.  Although Claimant may 
require some work restrictions due to his degenerative condition, that condition was not 
caused by the work-related injury for the reasons stated above. 

 



 

 

ORDER 
 
 It is therefore ordered that: 
 

1. The petition to reopen is denied.  

2. Dr. Raschbacher remains an authorized treating provider.  
Claimant’s request for a change of physician to Dr. Kawasaki based on an alleged 
refusal to treat by Dr. Raschbacher is denied. 

3. Claimant’s request for temporary partial disability benefits is 
denied. 

4. Issues not determined by this order are reserved for future 
determination. 

DATED:  May 28, 2013 

    

  Bruce C. Friend 
  Administrative Law Judge 
  Office of Administrative Courts 
  
 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

1. Whether the claimant has proven by a preponderance of evidence that 
she suffered a compensable occupational disease arising out of and in the course of her 
employment with the respondent-employer; 

2. If the claim is compensable, whether the claimant is entitled to medical 
benefits that are reasonable, necessary and related to the work injury; and, 

3. Whether the claimant has the right to select an authorized treating 
physician. 

Based upon the conclusions below that the claim is not compensable, the ALJ 
does not address the remaining issues. 

FINDINGS OF FACT 



 

 

1. The claimant is a 50 year-old woman who was employed as a supply clerk 
for the respondent-employer since 2005.  She started working as a supply clerk shortly 
after her employment began. 

2. For the first seven years of her employment as a supply clerk, the claimant 
had no symptoms or problems with her neck or back. 

3. On August 16, 2012, the claimant went to Atlas Chiropractic.  The 
claimant went to the chiropractor because of migraine headaches.  The claimant did not 
go to the chiropractor because of neck problems. 

4. The chiropractor records note that the claimant’s primary complaint was of 
low back pain that had been present for six months.  The claimant reported that the low 
back pain was gradual in onset.  The claimant also complained of burning and 
numbness in the back of her legs.  She reported various other complaints of neck pain 
and stiffness, heartburn, headaches, dizziness, and trouble sleeping, walking, bending, 
and lifting.  The chiropractor took x-rays of the cervical, thoracic, and lumbar spine.  The 
cervical x-ray noted “abnormal curvature.”  

5. The claimant returned to Atlas Chiropractic on August 22, 2012.  The 
chiropractor noted: “Subluxations of cervical, thoracic, and lumbar spine. Postural 
dysfunction. Moderate degenerative disc/joint disease lower cervical spine.”   

6. The claimant initially reported wide spread pain complaints which were 
unaffiliated with any of her work activities.  The claimant did not initially allege that her 
symptoms came on due to work activities.   

7. The chiropractic note from August 22, 2012 contained the following 
history: “Pt cannot begin care plan due to financial concerns.  She will contact us when 
her situation changes.”  

8. As a result, the claimant reported that she could not afford to continue 
chiropractic care for her back, neck, migraine and wide spread pain complaints. 

9. Roughly a week later, on August 30, 2012, the claimant went to see Dr. 
Kent at Care Here.  The claimant complained of neck pain, headaches, burning in the 
hands and legs, and spasm in the right hand.  Dr. Kent prescribed physical therapy.   

10. There is nothing in Dr. Kent’s notes regarding a relationship to work 
activities.  The claimant testified that Dr. Kent told her symptoms were due to her 
degenerative spine and that there was “no hope for it.” 

11. There was no mention in these records that claimant affiliated her pain 
complaints with work activities.   

12. The medical records indicate that the claimant’s symptoms came on 
insidiously in mid- to late 2012 instead of occurring gradually over her years of 
employment.    



 

 

13. On August 30, 2012, the claimant sent an email to her supervisor.  She 
told the supervisor that she had gone to the chiropractor for increasing migraine 
headaches.  The claimant testified that she had been having such headaches for a 
“couple of years.”  She failed to make any mention of her symptoms being caused by 
work. 

14. The claimant also told her employer on August 30, 2012 that she was told 
that she had lost 82.9% of the curvature in her neck, and that her “vertebras #’s 5, 6, 
and 7 had a lot of issues.”  The claimant stated she had no weight restrictions.  There is 
nothing in the email about any relationship between the complaints and claimant’s 
employment.   

15. Roughly a month later, on September 25, 2012, the claimant sent a 
second email to her supervisor. She stated that she had tried to make appointments 
with a doctor for pain management for her condition. She stated the doctors would not 
set an appointment for her because “it sounded like a work related injury, a cumulative 
trauma (like carpal tunnel).” She asked her supervisor how she could find out if it was or 
was not work related.  Although, the claimant did not report that her symptoms had 
come on due to work.   

16. The claimant reported that representatives from the employer tried to 
discourage her from filing a claim.  Specifically, she alleged she was told she could not 
file a report without a date of injury.   

17. The claimant’s testimony was rebutted by three different employer 
witnesses: *A, associate director of the employer; *B, human resource director; and *C, 
director of nursing.   

18. Mr. *A observed that the claimant reported that she had headaches and 
had seen a chiropractor.  The claimant was told that if she thought she had a work-
related injury or condition she could file a claim.  The claimant did not request to be 
seen by a workers’ compensation doctor at the meeting with her supervisors. 

19. Ms. *B testified that the claimant reported having trouble getting her 
insurance to pay for chiropractic treatment.  The claimant did not allege or report a 
work-related condition.  Ms. *B did not dissuade the claimant from filing a claim; rather, 
she explained that the claimant could fill out a report of injury.   

20. Ms. *C testified that she was having trouble finding a physician that could 
take her insurance.  Ms. *C had a meeting with the claimant and Mr. *A.  She told the 
claimant she could file a report of injury.  She did not discourage claimant from filing a 
claim.   

21. On October 11, 2012, the claimant signed a Workers’ Claim for 
Compensation.  She alleged “gradual onset of neck pain, headaches in back of head, 
numb right arm, low back pain radiating to right hip, burning leg pain.”   

22. On December 12, 2012, a Notice of Contest was filed. 



 

 

23. The claimant has performed virtually the same job requirements over the 
years she worked for the respondent-employer. 

24. The claimant believes her work caused her medical condition because she 
had to push a cart up a ramp at work, she had shelves built which made her twist when 
she moved items and her work had become generally busier over time. 

25. On January 2, 2013, the claimant was seen by Dr. Timothy Hall.  The 
claimant denied any specific event or injury. She reported that she started having neck 
stiffness and aching. She reported that chiropractic treatment helped with her 
headache. The claimant did not describe to Dr. Hall any low back pain or leg pain. Dr. 
Hall observed that the claimant had degenerative disc disease but found that her 
diagnosis was more consistent with myofacial pain. 

26. Dr. Hall found her condition work-related based on the following 
conclusion: “. . . it is my opinion . . . that these symptoms related to work activity.  There 
is no other reasonable explanation as far as other history of injury.” 

27. On February 22, 2013, Dr. Cebrian performed an independent medical 
evaluation.  To Dr. Cebrian, the claimant complained of: stiffness and pain in the neck; 
ringing in her ears; pain, stiffness, and numbness of the face; low back pain; pain, 
numbness in the right arm to the hand; and numbness in the legs.  This is a markedly 
different symptom complex than the claimant presented to Dr. Hall. 

28. Dr. Cebrian performed a physical examination.  The claimant 
demonstrated minimal cervical range of motion in all directions.  Dr. Cebrian performed 
a causation assessment following the Level II Accreditation Curriculum.  Dr. Cebrian 
concluded that the claimant’s complaints are independent, incidental, and unrelated to 
her employment.  He noted that there was no mechanism of injury or exposure to 
explain the claimant’s diagnoses.  He stated that most symptoms from cervical 
degenerative disc disease develop spontaneously.  Dr. Cebrian recommended that the 
claimant engage in a regular aerobic exercise program for her myofascial pain.  He 
recommended she obtain a cervical MRI outside of the workers’ compensation system 
to evaluate her radicular complaints into her right hand. 

29. To Dr. Cebrian, claimant denied any prior history of back pain or neck 
pain.  However, the records obtained show that this history is inaccurate.  The claimant 
was seen for a back injury in 1994.  She complained of right scapula and thoracic back 
pain.  A 1995 record noted mid-back pain, and claimant reported a prior history chronic 
low back pain [The claimant’s testimony]. 

30. When claimant was seen at Atlas Chiropractic, she admitted to prior 
chiropractic treatment in 1999. When confronted with the above records at hearing, the 
claimant admitted that she did indeed have a prior history of back pain and treatment. 

31. Dr. Cebrian testified regarding the Division’s Medical Treatment 
Guidelines regarding causation assessments, specifically when the allegation is an 
occupational disease.  He testified that the claimant’s presentation was not typical for an 



 

 

occupational disease.  The claimant’s report of symptoms was not gradual and was 
diffuse.  The claimant has cervical degenerative disc disease and myofascial pain in her 
lumbar and thoracic spine. Her symptoms have expanded and not abated, which is not 
a reasonable medical expectation. The medical literature does not support a causal 
connection between the claimant’s work activities and her cervical degenerative disc 
disease.  Typically, symptoms from cervical disc disease present spontaneously.  He 
testified that it does not make sense medically for her job to suddenly cause myofascial 
pain after seven years of working without significant changes in her job.   

32. The ALJ finds Dr. Cebrian’s opinions to be credible and more persuasive 
than medical evidence to the contrary. 

33. The ALJ finds that the claimant has failed to establish that it is more likely 
than not that she contracted an occupational disease arising out of and in the course of 
her employment with the respondent-employer. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).   

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P 
.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. A claimant has the burden to prove that his injury was proximately caused 
by an incident arising out of and in the course of his employment. Section 8-41-
301(1)(b) and (c), C.R.S. Whether the claimant has met that burden of proof is a factual 
question for resolution by the ALJ, and his factual findings must be upheld if supported 

http://web2.westlaw.com/find/default.wl?mt=430&db=1000517&docname=COSTS8-41-301&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0368170237&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�
http://web2.westlaw.com/find/default.wl?mt=430&db=1000517&docname=COSTS8-41-301&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0368170237&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�


 

 

by substantial evidence in the record. Dover Elevator Co. v. Industrial Claim Appeals 
Office, 961 P.2d 1141 (Colo. App. 1998).  

5. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability. See H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. 
App. 1990).  There is no presumption that an injury which occurs in the course of a 
worker’s employment arises out of the employment. Finn v. Indus. Com., 437 P.2d 542 
(Colo. 1968).   

6. An occupational disease is an injury that results directly from the 
employment or conditions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the exposure occasioned by 
the nature of employment. Colo. Rev. Stat. § 8-40-201(14) (2007); Campbell v. IBM 
Corp., 867 P.2d 77 (Colo. Ct. App. 1993); Climax Molybdenum Co. v. Walter, 812 P.2d 
1168 (Colo. 1991).  Occupational Diseases can be fairly traced to the employment and 
do not result from a hazard to which the worker would have been equally exposed 
outside of the employment. Colo. Rev. Stat. § 8-40-201(14) (2012). 

7. The ALJ concludes that the opinions of Dr. Cebrian are credible and more 
persuasive than medical evidence to the contrary. 

8. The claimant, inter alia, has failed to establish that her condition resulted 
from a hazard that she was not equally exposed to outside of her employment.  

9. The ALJ concludes that the claimant has failed to establish by a 
preponderance of the evidence that she suffered an occupational disease arising out of 
and in the course of her employment with the respondent-employer. 

 

ORDER 

 It is therefore ordered that: 

The claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 

http://web2.westlaw.com/find/default.wl?mt=430&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0368170237&serialnum=1998130692&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�
http://web2.westlaw.com/find/default.wl?mt=430&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0368170237&serialnum=1998130692&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�


 

 

Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATE: May 29, 2013 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-807-043 

ISSUES 

1. Whether Claimant has proven by a preponderance of the evidence that he 
is incapable of earning any wages and is entitled to receive Permanent Total Disability 
(PTD) benefits as a result of an admitted right upper extremity injury that he sustained 
during the course and scope of his employment with Employer on October 16, 2009. 

2. Whether Claimant is entitled to a disfigurement award pursuant to §8-42-
108, C.R.S. 

FINDINGS OF FACT 

 1. Claimant is a 48 year old Spanish speaking male who sustained an 
industrial injury to his right upper extremity on October 16, 2009 while working for 
Employer as a Meat Cutter.  Claimant had just completed washing his hands at a sink, 
turned around and collided with another employee who was holding a radial meat saw.  
Claimant was cut across the radial aspect of his right thumb, hand, wrist and forearm.  
He suffered damage to the tendons, nerves and arteries in his right upper extremity. 

2. Claimant underwent a number of surgeries but reached Maximum Medical 
Improvement (MMI) on April 10, 2012.  He was assigned a 45% right upper extremity 
impairment rating.  Claimant’s Authorized Treating Physician (ATP) Richard Nieves, 
M.D. noted that Claimant was “capable of full gainful employment with permanent 
restrictions.”  Dr. Nieves assigned work restrictions of “limited use of the right hand with 
no repetitive grasping with the right upper extremity, no lifting with the right upper 
extremity and no forceful pronation/supination activities with right wrist.”  Claimant did 
not challenge the MMI or impairment determinations. 

3. On July 18, 2010 Claimant returned to work for Employer.  He was initially 
assigned the task of distributing gloves to production workers.  However, he soon began 
working as a “cow pusher.”  Claimant holds the first shift position and works in the 



 

 

“carousel” portion of Employer’s facility where cows pass through just before entering 
the slaughter area.  His job duties involve directing cows into a cattle shoot. 

4. Employer’s Occupational Health Manager *A testified that Claimant’s 
position of “cow pusher” is a job within the meat packing industry that is vital to 
Employer’s production work.  She explained that Claimant’s primary job duty is to move 
cows up a ramp to the production facility for slaughter.  Ms. *A remarked that the 
position is an essential union crewed position and multiple other employees have the 
same job duties as Claimant.  She commented that the cow pusher position has not 
been modified in any way for Claimant.  Ms. *A noted that there are no moveable ramps 
in the area where Claimant works and moving of ramps is not part of Claimant’s job 
duties.  She also explained that there are no gates requiring opening and closing in the 
area where Claimant works.  Ms. *A emphasized that, if Claimant were to leave his 
position with Employer, the job would be available on the open labor market and a 
replacement would need to be hired.  

 5. Claimant acknowledged during testimony that two other workers on his 
shift have the same general job duties.  He also explained that on the next shift there is 
another employee working in the exact position with identical job duties at the carousal. 
Claimant acknowledged that he is able to perform his job duties without difficulty and 
the job is within his permanent work restrictions. 

6. Vocational expert John Macurak testified at the hearing in this matter.  He 
concluded that Claimant’s work as a cow pusher for Employer constitutes sheltered 
employment.  He emphasized that the cow pusher position does not exist as a job with 
other employers in the meat packing industry.  Mr. Macurak relied on Claimant’s May 
31, 2012 work restrictions assigned by John Charbonneau, M.D. in determining whether 
he is capable of earning wages.  The restrictions included limited use of the right hand, 
no lifting with the right hand, no repetitive or forceful gripping with the right hand and no 
vertical ladder climbing.  Mr. Macurak rejected a number of possible jobs for Claimant 
because the positions involved bilateral use of the hands and the ability to understand 
English.  Based on the work restrictions and Claimant’s sheltered employment, Mr. 
Macurak concluded that Claimant is incapable of earning wages. 

7. On October 17, 2012 vocational expert Sara Nowotny issued a report.  
She also testified at the hearing in this matter.  Ms. Nowotny conducted a vocational 
evaluation of Claimant that included a review of medical records, an interview and an 
assessment of transferable skills.  She testified that Claimant’s position as a cow pusher 
is a recognized job in the meat packing industry.  Ms. Nowotny explained that she had 
contacted Employer and a representative of the North American Meat Packing 
Association to discuss Claimant’s position.  She determined that Claimant’s current 
position as cow pusher is a job that exists among the 7,000 meat packing plants in the 
United States.  Moreover, Ms. Nowotny also contacted Colorado meat packer Cargill 
and concluded that Claimant’s position had similar job duties and physical requirements 
to the “pen man” and “cow pusher” positions at Cargill.  She thus concluded that 
Claimant’s position as a cow pusher for Employer did not constitute sheltered 
employment. 



 

 

8. In assessing whether Claimant could earn any wages in his commutable 
labor market, Ms. Nowotny considered the work restrictions assigned by Dr. Nieves on 
April 10, 2012 and Dr. Charbonneau on May 31, 2012.  In conducting a labor market 
analysis, Ms. Nowotny noted that Claimant’s only limitation involved his right upper 
extremity.  She detailed that Claimant’s right hand limitations included no repetitive 
grasping, no lifting and no forceful pronation/supination of the right wrist.  Claimant is 
also prohibited from ladder climbing.  Ms. Nowotny concluded that Claimant is capable 
of earning wages in a number of occupations.  She remarked that all of the positions 
could be performed by individuals with no previous experience.  Ms. Nowotny 
commented that Claimant could work as a presser, identified four prospective 
employers, determined that two positions had recently been filled and noted that one 
anticipated hiring.  She also determined that Claimant could work as a driver, identified 
five employers within Claimant’s labor market, concluded that two of the prospective 
employers had positions available and one anticipated hiring.  In researching the 
positions of server, lobby attendant and produce sorter Ms. Nowotny concluded that the 
jobs constituted viable vocational alternatives within Claimant’s commutable labor 
market.  Ms. Nowotny thus determined that Claimant was capable of earning wages and 
was thus not PTD. 

9. As a result of his compensable injuries, Claimant suffered right hand 
disfigurement consisting of a “Y” shaped scar measuring approximately five and one-
half inches on the base and one side of the “Y” and two and one-half inches on the 
other side of the “Y.”  Claimant also has one arthroscopic mark, a one inch scar on the 
palm and a one-half inch scar on the right hand.  The disfigurement is serious, 
permanent, and normally exposed to public view.  Claimant is thus entitled to a total 
disfigurement award of $1,600.00. 

10. Claimant has failed to demonstrate that it is more probably true than not 
that he is incapable of earning any wages in the same or other employment as a result 
of his industrial injury.  Claimant is a 48 year old Spanish speaking male who sustained 
an industrial injury to his right upper extremity on October 16, 2009 while working for 
Employer as a Meat Cutter.  He reached MMI on April 10, 2012 and was assigned a 
45% right upper extremity impairment rating.  Claimant returned to work for Employer 
on July 18, 2010 and currently works as a “cow pusher.”  Claimant holds the first shift 
position and works in the “carousel” portion of Employer’s facility where cows pass 
through just before entering the slaughter area.  His job duties involve directing cows 
into a cattle shoot. 

11. Claimant’s position does not constitute sheltered employment.  Claimant 
acknowledged during testimony that two other workers on his shift have the same 
general job duties.  He also explained that on the next shift there is another employee 
working in the exact position with identical job duties at the carousal.  Ms. *A credibly 
testified that Claimant’s position of “cow pusher” is a job within the meat packing 
industry that is vital to Employer’s production work.  She explained that Claimant’s 
primary job duty is to move cows up a ramp to the production facility for slaughter.  Ms. 
*A remarked that the position is an essential union crewed position and multiple other 
employees have the same job duties as Claimant.  She commented that the cow pusher 



 

 

position has not been modified in any way for Claimant.  Ms. *A emphasized that, if 
Claimant were to leave his position with Employer, the job would be available on the 
open labor market and a replacement would need to be hired.  Finally, Ms. Nowotny 
contacted Employer and a representative of the North American Meat Packing 
Association to discuss Claimant’s position.  Ms. Nowotny determined that Claimant’s 
current position as cow pusher is a job that exists among the 7,000 meat packing plants 
in the United States.  Moreover, Ms. Nowotny also contacted Colorado meat packer 
Cargill and concluded that Claimant’s position had similar job duties and physical 
requirements to the “pen man” and “cow pusher” positions at Cargill.  She thus 
persuasively concluded that Claimant’s position as a cow pusher for Employer does not 
constitute sheltered employment. 

12. In assessing whether Claimant can earn any wages in his commutable 
labor market, Ms. Nowotny considered the work restrictions assigned by Dr. Nieves on 
April 10, 2012 and Dr. Charbonneau on May 31, 2012.  In conducting a labor market 
analysis, Ms. Nowotny noted that Claimant’s only limitation involves his right upper 
extremity.  Ms. Nowotny concluded that Claimant can earn wages in a number of 
occupations.  She remarked that all of the positions can be performed by individuals 
with no previous experience.  Ms. Nowotny remarked that Claimant can work as a 
presser, identified four prospective employers, determined that two positions were 
recently filled and noted that one anticipated hiring.  She determined that Claimant can 
work as a driver, identified five employers within Claimant’s labor market and concluded 
that two of the prospective employers had positions available and one anticipated hiring.  
In researching the positions of server, lobby attendant and produce sorter Ms. Nowotny 
concluded that the jobs constitute viable vocational alternatives within Claimant’s 
commutable labor market.  Ms. Nowotny thus determined that Claimant is capable of 
earning wages and was thus not PTD.  In contrast, Mr. Macurak rejected a number of 
possible positions for Claimant because the jobs involve bilateral use of the hands and 
the ability to understand English.  Based on the work restrictions and Claimant’s 
sheltered employment, Mr. Macurak concluded that Claimant was incapable of earning 
wages.  However, Mr. Macurak’s conclusions are not persuasive.  He never contacted 
Employer to investigate Claimant’s job duties and relied solely on Claimant for a 
description of his position.  Moreover, he did not consider that Claimant’s position of 
cow pusher was performed by others at Claimant’s Employer and is a job that exists 
among the 7,000 meat packing plants in the United States.  Finally, Mr. Macurak did not 
assess the positions identified by Ms. Nowotny that only required use of the right hand 
and did not mandate an understanding of English. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 



 

 

Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. Prior to 1991 the Act did not define PTD.  Weld County School Dist. RE-12 
v. Bymer, 955 P.2d 550, 553 (Colo. 1998).  Under the prevailing case law standard the 
ability of a claimant to earn occasional wages or perform certain types of gainful work 
did not preclude a finding of PTD.  Id. at 555.  A PTD determination prior to 1991 
“turned on the claimant’s loss of earning capacity or efficiency in some substantial 
degree in a field of general employment.”  Id. 

5. In 1991 the General Assembly added a definition of PTD to the Act.  See 
§8-40-201(16.5)(a), C.R.S.  Under §8-40-201(16.5)(a), C.R.S. PTD means “the 
employee is unable to earn any wages in the same or other employment.”  The new 
definition of PTD was intended to tighten and restrict eligibility for PTD benefits.  Bymer, 
955 P.2d at 554.  A claimant thus cannot obtain PTD benefits if he is capable of earning 
wages in any amount.  Id. at 556.  Therefore, to establish a claim for PTD a claimant 
shoulders the burden of proving by a preponderance of the evidence that he is unable 
to earn any wages in the same or other employment.  See §8-43-201, C.R.S. 

6. A claimant must demonstrate that his industrial injuries constituted a 
“significant causative factor” in order to establish a claim for PTD.  In Re Olinger, W.C. 
No. 4-002-881 (ICAP, Mar. 31, 2005).  A “significant causative factor” requires a “direct 
causal relationship” between the industrial injuries and a PTD claim.  In Re of 
Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial 
Comm’n, 736 P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the ALJ 
to ascertain the “residual impairment caused by the industrial injury” and whether the 
impairment was sufficient to result in PTD without regard to subsequent intervening 
events.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006).  Resolution of 
the causation issue is a factual determination for the ALJ.  Id. 

7. In ascertaining whether a claimant is able to earn any wages, the ALJ may 
consider various “human factors,” including a claimant's physical condition, mental 



 

 

ability, age, employment history, education, and availability of work that the claimant 
could perform.  Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992 P.2d 701, 703 
(Colo. App. 1999).  The critical test, which must be conducted on a case-by-case basis, 
is whether employment exists that is reasonably available to the claimant under his 
particular circumstances.  Bymer, 955 P.2d at 557.  Ultimately, the determination of 
whether a Claimant suffers from a permanent and total disability is an issue of fact for 
resolution by the ALJ.  In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9, 2007). 

8. A worker’s ability to secure sheltered or occasional employment under 
rare or unusual circumstances does not preclude a determination of PTD.  In Re 
Reynal, W.C. No. 4-585-674-05 (ICAP, Dec. 10, 2012).  If the evidence demonstrates 
that a claimant is not physically able to sustain post-injury employment or the 
employment is “unlikely to become available to a claimant again in view of the particular 
circumstances,” the ALJ is not required to conclude that the claimant was capable of 
earning wages.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866. 
868 (Colo. App. 2001). 

9. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he is incapable of earning any wages in the same or other employment as 
a result of his industrial injury.  Claimant is a 48 year old Spanish speaking male who 
sustained an industrial injury to his right upper extremity on October 16, 2009 while 
working for Employer as a Meat Cutter in Greeley, Colorado.  He reached MMI on April 
10, 2012 and was assigned a 45% right upper extremity impairment rating.  Claimant 
returned to work for Employer on July 18, 2010 and currently works as a “cow pusher.”  
Claimant holds the first shift position and works in the “carousel” portion of Employer’s 
facility where cows pass through just before entering the slaughter area.  His job duties 
involve directing cows into a cattle shoot. 

10. As found, Claimant’s position does not constitute sheltered employment.  
Claimant acknowledged during testimony that two other workers on his shift have the 
same general job duties.  He also explained that on the next shift there is another 
employee working in the exact position with identical job duties at the carousal.  Ms. *A 
credibly testified that Claimant’s position of “cow pusher” is a job within the meat 
packing industry that is vital to Employer’s production work.  She explained that 
Claimant’s primary job duty is to move cows up a ramp to the production facility for 
slaughter.  Ms. *A remarked that the position is an essential union crewed position and 
multiple other employees have the same job duties as Claimant.  She commented that 
the cow pusher position has not been modified in any way for Claimant.  Ms. *A 
emphasized that, if Claimant were to leave his position with Employer, the job would be 
available on the open labor market and a replacement would need to be hired.  Finally, 
Ms. Nowotny contacted Employer and a representative of the North American Meat 
Packing Association to discuss Claimant’s position.  Ms. Nowotny determined that 
Claimant’s current position as cow pusher is a job that exists among the 7,000 meat 
packing plants in the United States.  Moreover, Ms. Nowotny also contacted Colorado 
meat packer Cargill and concluded that Claimant’s position had similar job duties and 
physical requirements to the “pen man” and “cow pusher” positions at Cargill.  She thus 



 

 

persuasively concluded that Claimant’s position as a cow pusher for Employer does not 
constitute sheltered employment. 

11. As found, in assessing whether Claimant can earn any wages in his 
commutable labor market, Ms. Nowotny considered the work restrictions assigned by 
Dr. Nieves on April 10, 2012 and Dr. Charbonneau on May 31, 2012.  In conducting a 
labor market analysis, Ms. Nowotny noted that Claimant’s only limitation involves his 
right upper extremity.  Ms. Nowotny concluded that Claimant can earn wages in a 
number of occupations.  She remarked that all of the positions can be performed by 
individuals with no previous experience.  Ms. Nowotny remarked that Claimant can work 
as a presser, identified four prospective employers, determined that two positions were 
recently filled and noted that one anticipated hiring.  She determined that Claimant can 
work as a driver, identified five employers within Claimant’s labor market and concluded 
that two of the prospective employers had positions available and one anticipated hiring.  
In researching the positions of server, lobby attendant and produce sorter Ms. Nowotny 
concluded that the jobs constitute viable vocational alternatives within Claimant’s 
commutable labor market.  Ms. Nowotny thus determined that Claimant is capable of 
earning wages and was thus not PTD.  In contrast, Mr. Macurak rejected a number of 
possible positions for Claimant because the jobs involve bilateral use of the hands and 
the ability to understand English.  Based on the work restrictions and Claimant’s 
sheltered employment, Mr. Macurak concluded that Claimant was incapable of earning 
wages.  However, Mr. Macurak’s conclusions are not persuasive.  He never contacted 
Employer to investigate Claimant’s job duties and relied solely on Claimant for a 
description of his position.  Moreover, he did not consider that Claimant’s position of 
cow pusher was performed by others at Claimant’s Employer and is a job that exists 
among the 7,000 meat packing plants in the United States.  Finally, Mr. Macurak did not 
assess the positions identified by Ms. Nowotny that only required use of the right hand 
and did not mandate an understanding of English. 

Disfigurement 

 12. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if he is seriously disfigured as the result of an industrial injury.  As found, 
as a result of his compensable injuries, Claimant suffered right hand disfigurement 
consisting of a “Y” shaped scar measuring approximately five and one-half inches on 
the base and one side of the “Y” and two and one-half inches on the other side of the 
“Y.”  Claimant also has one arthroscopic mark, a one inch scar on the palm and a one-
half inch scar on the right hand.  The disfigurement is serious, permanent, and normally 
exposed to public view.  Claimant is thus entitled to a total disfigurement award of 
$1,600.00. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 



 

 

 
1. Claimant’s request for PTD benefits is denied and dismissed. 

2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 29, 2013. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 & 4-902-109 

ISSUES 

The following issues were raised for consideration at hearing: 

1. Whether Claimant suffered a compensable occupational disease in the 
course and scope of her employment; and  

2. Whether Claimant is entitled to medical benefits. 

 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

 1. Employer is a staffing agency.  Employer provides housekeepers to the *A 
Hotel in Fort Collins, Colorado.  



 

 

 2. Claimant has worked for Employer as a housekeeper at the *A Hotel since 
2007.   Claimant cleans 15 to 17 hotel rooms per shift.  Her duties include loading a 
cleaning cart with supplies, maneuvering the cart, making the bed, cleaning furniture, 
cleaning the coffee area, cleaning windows and mirrors, washing the bathtub and 
shower walls, washing the bathroom floor, changing out towels, restocking room 
supplies, emptying trash, and vacuuming.   

 3. On May 15, 2012, Claimant sought medical care from her personal 
medical provider, Salud Family Health Center (Salud), due to sadness, depression and 
anxiety.  Claimant reported that her symptoms had been going on for more than two 
years, but had worsened over the previous month.  Claimant’s symptoms were 
exacerbated by her son’s incarceration.  Claimant admitted to a depressed mood, crying 
spells, feeling sad and lonely, and sleeping issues.  Claimant was diagnosed with 
depressive state and post traumatic stress disorder, and she was prescribed 
medications.   

 4. On June 13, 2012, Claimant was seen again at Salud, reporting that she 
still felt stressed and worried about her son’s  legal problems and possible deportation. 
Claimant indicated that she might have to pay $5,000 to $10,000 to see if her son could 
stay in the United States.  Claimant was diagnosed with anxiety and post traumatic 
stress disorder, she was prescribed medications, and she was ordered to follow-up in 2 
to 3 months.  

 5. In June or July 2012, Claimant began to experience pain in her hands, 
elbows, arms, shoulders, and upper back between her shoulder blades.  After Claimant 
began experiencing symptoms, she called Salud to make a medical appointment.  

 6. On August 23, 2012, Claimant was seen at Salud by Dr. Mahkameh 
Ghadimi.  Claimant reported that she had been experiencing arm and hand pain for 
almost two months.  Claimant noticed swelling and discomfort in her fingers, worse in 
the morning, and stiffness usually lasting 1 to 2 hours, and improved with joint 
movement.  Claimant indicated she felt soreness in her hands while combing her hair.  
She also reported that she was fatigued, and tired.  Claimant did not associate her 
problems with her work duties.  Claimant was prescribed medications, and bilateral 
hand x-rays and a rheumatoid arthritis panel were ordered.    

 7. Claimant’s bilateral hand x-rays were interpreted as showing periarticular 
demineralization suggestive of inflammatory arthritic disease.  Claimant’s rheumatoid 
arthritis panel was negative for rheumatoid arthritis.   

 8. Dr. Ghadimi referred Claimant to Poudre Valley Hospital Outpatient 
Rehabilitation Services for therapy, and on September 10, 2012, Claimant was seen 
there by Susan McGaughey, OT.   Claimant reported pain in her upper extremities, 
elbows, forearms, hands and neck.  Claimant also reported that she continued to be 
stressed due to her son’s encounter with the law, and her financial situation.  Ms. 
McGaughey outlined a treatment plan, including a home exercise program, occupational 
therapy, and splinting.  Ms. McGaughey made no mention of work relatedness.   



 

 

 9.  On September 17, 2012, Claimant was seen at Salud by Landon 
Rasmussen, a physician assistant.  Mr. Rasmussen’s assessment was carpal tunnel 
syndrome and neck pain.  Mr. Rasmussen recommended a cervical x-ray, medications, 
and physical therapy.  Mr. Rasmussen did not provide a causation opinion at that time.   

 10. On September 17, 2012, Claimant’s cervical x-ray was interpreted as 
being unremarkable.   

 11. On September 19, 2012, Claimant received therapy at Poudre Valley 
Hospital Outpatient Rehabilitation Services.   A job site analysis was recommended to 
determine if Claimant’s work duties could be contributory to her pain.  Claimant notified 
her therapist that she was unable to attend therapy more than one session per week 
due to financial constraints.   

 12. Babs Finkle of Poudre Valley Hospital Outpatient Rehabilitation Services 
then issued a “To Whom it May Concern” letter.  In her letter, Ms. Finkle indicated that 
“[w]e feel her condition is a result of repetitive strain and would benefit from ongoing 
therapy through Workers’ Compensation.”  Ms. Finkle did not provide an explanation for 
this opinion.  Moreover, Ms. Finkle did not identify a diagnosis, she did not have any 
prior medical records, she did not have a job demand analysis report, and there is no 
indication that she had even personally treated Claimant.  Under these circumstances, 
Ms. Finkle’s opinion as to work relatedness is unpersuasive, and must be rejected.    

 13. On September 20, 2012, at the urging of her occupational therapist, 
Claimant reported a claim to Employer, who prepared an Employers’ First Report of 
Injury.  This claim is identified as W.C. Number 4-902-109.  Claimant chose Concentra 
as her designated provider.   

 14. On October 9, 2012, Claimant was seen there by Dr. Rosalinda Pineiro at 
Concentra.  Dr. Pineiro’s form report for October 9, 2012 does not include a history 
section, physical exam findings, or an explanation of the basis of the listed diagnoses.  
The diagnoses listed at that time included trigger finger, lateral epicondylitis, 
tenosynovitis, and shoulder/upper arm strain.  Dr. Pineiro noted that she needed 
Claimant’s prior medical records and a job description to determine causality.      

 15. On October 16, 2012, Dr. Pineiro noted that Claimant had pain in her 
wrists and shoulders.  Dr. Pineiro’s exam of Claimant’s shoulders, wrists, and hands 
revealed no abnormalities, other than anterior tenderness at the shoulders and wrists.  
Dr. Pineiro’s assessment was wrist tenosynovitis, and shoulder pain.    

 16. On October 17, 2012, Claimant was seen by Dr. Gerald McIntosh, a 
neurologist, at the request of Salud.  Claimant reported pain in her neck, upper back, 
shoulders, upper arms, wrists, hands and even left thigh. Dr. McIntosh commented that 
Claimant’s symptoms seem to be “augmented” by her work activities, but he failed to 
explain how Claimant’s work activities augmented her symptoms.   Dr. McIntosh made 
no mention of Claimant’s preexisting anxiety, depression and post traumatic stress 
disorder.  Dr. McIntosh’s assessment on that date was possible carpal tunnel syndrome, 



 

 

possible cervical radiculopathy, and potential fibromyalgia.  Dr. McIntosh recommended 
electrodiagnostic testing.   

 17. On October 23, 2012, Dr. Pineiro’s assessment was elbow pain and 
medial epicondylitis.  Dr. Pineiro reviewed Claimant’s prior medical records from Salud, 
and based upon her review of those records and the Medical Treatment Guidelines, Dr. 
Pineiro opined that Claimant’s arthritis, pronator syndrome, carpal tunnel syndrome, and 
tenosynovitis are not work related.  Dr. Pineiro’s opinion that Claimant’s conditions are 
not occupationally related is persuasive. 

 18.  On October 23, 2012, Claimant was also seen by Mr. Landon 
Rasmussen, a physician’s assistant at Salud.  Mr. Rasmussen’s assessments were 
carpal tunnel syndrome and neck pain.  On that date, Mr. Rasmussen issued a script 
indicating he felt Claimant had work related carpal tunnel syndrome.  There is no 
evidence that Mr. Rasmussen conducted a causation evaluation, or that Mr. 
Rasmussen is qualified to assess causation.  Additionally, carpal tunnel syndrome was 
subsequently ruled out.  As such, Mr. Rasmussen’s opinion that Claimant had work 
related carpal tunnel syndrome is rejected. 

 19. On October 31, 2012, Claimant filed a Workers’ Claim for Compensation, 
alleging that her “occupational conditions were caused by her work as a housekeeper at 
the *A Hotel located in Fort Collins, Colorado, neck, upper back, bilateral hands.”  
Claimant alleged a date of onset of August 23, 2012.  This claim is identified as W.C. 
Number 4-902-366. 

 20. On October 31, 2012, Joseph Blythe, MA, CRC, conducted an on-site job 
demand analysis of Claimant’s work duties.  Mr. Blythe videotaped Claimant performing 
her job duties at the *A Hotel over the course of an hour, including cleaning one room 
where the guest had checked out, and one room where the guest had stayed over.  Mr. 
Blythe obtained information regarding Claimant’s hours, duties, and schedule from 
Claimant’s supervisor, and he extrapolated from this information, and his observations, 
to assess Claimant’s occupational exposures over the course of a work day.  Claimant’s 
activities were documented to vary in each room, and Mr. Blythe determined Claimant 
did not meet the threshold requirements for cumulative trauma disorder of force, 
awkward posture, computer work, use of handheld vibratory power tools, or cold 
working environment.   

 21. On November 6, 2012, Insurer filed a notice of contest on WC Number 4-
902-109, and on November 13, 2012, Insurer filed a notice of contest on WC Number 4-
902-366.   

 22.  On November 13, 2012, Claimant returned to Dr. McIntosh for 
electrodiagnostic testing.  Dr. McIntosh noted Claimant’s pain symptom pattern that day 
was more consistent with a musculoskeletal disorder or “perhaps even early 
fibromyalgia related to overuse with her current occupation.” Claimant’s 
electrodiagnostic testing then came back entirely normal, ruling out carpal tunnel 
syndrome.    



 

 

 23. Dr. McIntosh’s assessment following electrodiagnostic testing was 
myofascial pain syndrome.  Dr. McIntosh’s records are devoid of a true causation 
analysis, including more than a superficial consideration of cause, effect, and/or 
biological plausibility.  There is no indication that Dr. McIntosh reviewed Claimant’s prior 
medical records, or Claimant’s actual job demands.  There is also no indication that Dr. 
McIntosh’ was aware of Claimant’s prior medical issues, such as her well documented 
stress, depression and anxiety.  As such, Dr. McIntosh’s suggestion that Claimant’s 
condition could be related to overuse with her job was based upon incomplete 
information, it was the result of a cursory causation evaluation, and it is not persuasive.   

 24. On December 19, 2012, Mr. Rasmussen re-examined Claimant, noting 
that Dr. McIntosh now felt Claimant had fibromyalgia.  Mr. Rasmussen outlined a 
treatment plan for fibromyalgia, which included medications and patient education.  No 
other diagnosis beyond fibromyalgia was listed, and no other treatment was 
recommended.   

 25   On January 24, 2013, Claimant returned to Salud, where she was seen 
by John Clifford Mann, another physician assistant.  Mr. Mann noted Claimant’s primary 
problem was isolated to her upper back.   

 26. Respondents scheduled Claimant for a causation evaluation IME with Dr. 
Elizabeth Bisgard, who is a Level II physician specializing in occupational medicine, a 
field in which she is board certified.  Dr. Bisgard is thoroughly trained on performing 
causation evaluations, she trains other physicians on how to perform causation 
evaluations, and she performs causation evaluations as part of her every day practice.   

 27. On March 4, 2013, Dr. Bisgard met with Claimant, obtained a history from 
Claimant, and examined Claimant.   Dr. Bisgard reviewed and charted Claimant’s 
medical records, she reviewed Mr. Blythe’s job demand analysis report, and she 
reviewed Mr. Blythe’s job demand video.  Dr. Bisgard competently and persuasively 
opined that Claimant does not have carpal tunnel syndrome, deQuervain’s syndrome, 
tenosynovitis, lateral epicondylitis, medial epicondylitis, and/or shoulder strains.  Dr. 
Bisgard agreed with Dr. Pineiro that even if Claimant did at one point have any of these 
conditions, the conditions could not be considered work related.  Claimant’s work did 
not cause, intensify, or aggravate any disability for which Claimant sought 
compensability.  Dr. Bisgard’s opinions are credible and persuasive. 

 28. Dr. Bisgard admitted that she could not render a definitive diagnosis 
based upon her evaluation, but her differential diagnoses, based upon her evaluation 
are fibromyalgia or somatoform disorder.  Dr. Bisgard opined that neither of these 
conditions are caused, intensified, aggravated or accelerated by Claimant’s work duties.  
Dr. Bisgard’s opinions are credible and persuasive.  

 29. Dr. Bisgard is the only medical provider associated with this claim to 
thoroughly evaluate causation and perform a causation analysis pursuant to Rule 17-
7(E).  Dr. Bisgard detailed her analysis in her report and testimony at hearing by 
specifically outlining the Division of Labor Cumulative Trauma Condition Guidelines set 



 

 

forth in Rule 17-7(E).   Dr. Bisgard opined that per the Guidelines, none of the 
conditions Claimant was alleging met the applicable Guidelines’ criteria for being 
causally related to Claimant’s work for the Employer. Dr. Bisgard’s report and hearing 
testimony detailed what Claimant did at her position for Employer and the basis for her 
conclusions.  The ALJ finds that Dr. Bisgard’s analysis is the most complete with 
respect to the requirements of Rule 17.  
 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

 1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.   

 2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

 3. In general, the claimant has the burden of proving entitlement to benefits 
by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

 4. The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of the respondents.  
Section 8-43-201, C.R.S.  To sustain a finding in the claimant’s favor, the claimant must 
do more than put the mind of the trier of fact in a state of equilibrium.  If the evidence 
presented weighs evenly on both sides, the factfinder must resolve the question against 
the party having the burden of proof.  People v. Taylor, 618 P.2d 1127 (Colo. 1980).  
See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989)   

 5. Under the Act, an employee is entitled to compensation where the injury is 
proximately caused by an injury or occupational disease arising out of and in the course 
of the employee’s employment.  Section 8-41-301(1), C.R.S.; Horodyskyj v. Karanian, 
32 P.3d 470 (Colo. 2001).   Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any compensation 
is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo.App. 
2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo.App. 1998).  The question of 
causation is generally one of fact for the determination of the ALJ.  Faulkner, 12 P.3d. at 
846.    



 

 

 6. This is an occupational disease claim.  An “occupational disease” is 
defined by section 8-40-201(14), C.R.S., as: 
   

[A] disease which results directly from the employment or conditions under which 
work was performed, which can be seen to have followed as a natural incident of 
the work and as a result of the exposure occasioned by the nature of the 
employment, and which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard which the worker would have 
been equally exposed outside of the employment. 

 7. In the case of claims for either injury of occupational disease, a claimant is 
entitled to recovery only if the hazards of employment cause, intensify, or, to a 
reasonable degree, aggravate the disability for which compensation is sought.  
Anderson v. Brinkhoff, 859 P.2d. 819, 824 (Colo. 1993).  A claimant seeking benefits for 
an occupational disease must first establish the existence of the disease and that it was 
directly and proximately caused by claimant’s employment or working conditions.  Wal-
Mart Stores, Inc. v. Industrial Claims, 989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).  In addition, the claimant must show that the 
identified disease resulted in disability. Cowin, supra.  

 8. The ALJ concludes that the hazards of employment described by Claimant 
and contained in the relevant evidence did not cause, intensify, or aggravate any 
disability for which Claimant has sought compensability.  Claimant has not proven that it 
is more likely than not she suffers from occupationally related disease in the form of a 
pain disorder, whether it be classified as a musculoskeletal disorder, fibromyalgia, 
somatoform disorder, or something else.  Dr. Bisgard’s opinions that none of these 
conditions are occupationally related is persuasive.   

 9. Additionally, Claimant failed to prove that she suffers from any other 
occupational disease of the upper extremities, neck or upper back.  Claimant’s 
conditions are not caused, intensified, or aggravated by her work duties.  As such, 
Claimant’s claim for compensation must be denied.    
 
 

ORDER 
 
 The ALJ enters the following Order: 

1. The claims for workers compensation benefits in WC 4-902-366 and WC 
4-902-109 are denied and dismissed. 

2. The request for medical benefits under WC 4-902-366 and WC 4-902-109 
is denied and dismissed. 

3. Issues not addressed by this order are reserved for future determination. 

 



 

 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 29, 2013        

       Margot W. Jones 

       Administrative Law Judge 
       Office of Administrative Courts 
        
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-748-503-02 

ISSUE 

Whether the Claimant has proven by a preponderance of the evidence that Dr. 
Lokey is authorized to prescribe Celebrex to treat the Claimant’s October 4, 2007 
right shoulder injury. 

FINDINGS OF FACT 

1. On October 4, 2007, the Claimant suffered an admitted injury to his right 
shoulder while employed with Employer.  The Claimant was referred for medical 
treatment with Dr. Manak on October 10, 2007.  Dr. Manak then referred the Claimant 
to Dr. Singh on November 7, 2007 (See Claimant’s Exhibit 3, p. 91; Respondents’ 
Exhibit A, p. 6).  

2. The Claimant’s injury was treated by Dr. Singh, an orthopedic surgeon.  
Dr. Singh performed two surgeries in 2008, but the Claimant still experiences chronic 
right shoulder pain from an unrepairable rotator cuff tear.  Dr. Singh placed the Claimant 
at MMI on January 12, 2009 (See Claimant’s Exhibit 3, p. 92; Respondents’ Exhibit A, p. 
7).   



 

 

3. In early 2009, Dr. Singh prescribed Celebrex to treat the Claimant’s right 
shoulder pain from the October 4, 2007 injury.  The Celebrex is effective in reducing the 
Claimant’s pain. This is supported by the Claimant’s credible testimony as well as in the 
medical records.  

4. ALJ Mottram entered an order dated April 5, 2010 and sent on April 6, 
2010 finding the Claimant “is entitled to maintenance medical treatment” which “includes 
prescriptions of Celebrex provided by Claimant’s authorized treating physician” 
(Claimant’s Exhibit 3; Respondents’ Exhibit A, pp. 6-9).   

5. On March 10, 2011, Dr. Singh reported, “[the Claimant] has “chronic pain, 
but it is manageable with just taking a Celebrex . . . .  We will see him back in one year 
for further followup.”   

6. The Claimant’s family physician is Dr. Lokey.  The Claimant previously 
treated with Dr. Manak at this office and Dr. Lokey later assumed the Claimant’s care.  
Per the findings in ALJ Mottram’s April 6, 2010 Order, Dr. Manak had been an 
authorized treating physician for the Claimant’s work-related right shoulder condition as 
of October 10, 2007.  In his March 31, 2011 report, Dr. Lokey included in his 
Assessment and Plan this entry:  “ROTATOR CUFF TEAR: management per Dr. Singh.  
May require arthroplasty in the future.”  Dr. Lokey then began providing the Claimant’s 
Celebrex prescriptions.  

7. From March 2011 until January 2013, the Claimant received Celebrex 
prescribed by Dr. Lokey from Insurer’s mail order supplier, PMSI, without incident.  In 
January 2013, Respondents stopped paying for the Claimant’s Celebrex prescriptions 
because Insurer argued that Dr. Lokey was not an authorized treating physician and the 
Claimant is not compliant with statutory requirements for a change of physician nor is 
the referral to Dr. Lokey in the normal course of authorized care.   

8. Respondents argue that due to the Claimant’s history of osteoarthritis 
treated by Dr. Manak and Dr. Lokey, it would be confusing to permit Dr. Lokey to 
prescribe Celebrex for the Claimant’s right shoulder condition. Dr. Manak was the 
predecessor to Dr. Lokey at the Internal Medicine Specialty Group for Claimant’s 
treatment.  The only medical record in evidence where Dr. Manak prescribed Celebrex 
to the Claimant prior to the Claimant’s work injury is a February 27, 2002 chart note 
indicating that the Claimant was on a trial of Celebrex for a left shoulder and possibly a 
knee condition.  The note indicated that the Celebrex was not helpful to the knee 
condition.  The Claimant testified credibly that he discontinued taking Celebrex in 2002 
after two months and has not taken it since then up until the time he started taking it for 
the right shoulder condition after his admitted work injury.  There is no persuasive 
evidence in the admitted medical records that Dr. Lokey ever prescribed Celebrex for 
any condition other than the Claimant’s right shoulder.  Respondents nevertheless 
argue they are entitled to maintain the right of first selection of the authorized treating 
physician Dr. Singh and this is necessary for the Respondent to determine that the 
Celebrex is being treated for the work related condition and not other unrelated 
conditions.  



 

 

9. On January 10, 2013, Dr. Singh reported, “[the Claimant] continues to be 
under my care for chronic irreparable rotator cuff tear.  He is going on to rotator cuff 
arthroplasty.  I think it is very reasonable that he takes Celebrex 200 mg once a day.  I 
would request authorization for refills as necessary. . . .  Dr. Lokey will be writing all 
prescriptions for Celebrex.”  It is undisputed that Dr. Singh remains an authorized 
treating physician for the Claimant for his right shoulder condition.  The Claimant does 
not seek to change physicians or transfer care from Dr. Singh for this condition.   

10. Respondents did not accept Dr. Singh’s January 10, 2013 referral to Dr. 
Lokey.  On February 1, 2013, legal counsel for the Respondents sent a letter to Dr. 
Lokey stating,  

We have recently become aware that [the Claimant] has been treating 
with you in connection with his claim.  Specifically, we were notified by Dr. 
Vineet Singh that you were prescribing Celebrex. Absent a direct referral 
from Dr. Singh, you are not considered to be an authorized provider under 
the worker’s compensation system and [the Claimant’s] prescriptions have 
therefore been denied as unauthorized.  Moreover, we are unaware of the 
cause for the need of this new medication, as [the Claimant] has been 
relatively stable since achieving MMI.  Please advise as to the necessity of 
this medication and its relationship to [the Claimant’s] work-related 
shoulder injury. 

 These statements of the Respondents are not in accord with ALJ Mottram’s 
Order nor are they consistent with the medical records and testimony evidence that 
established that the Celebrex was not a new medication, but rather had been prescribed 
for the Claimant’s right shoulder condition since March of 2011.   

 11. On February 11, 2013 Dr. Lokey wrote back, “[the Claimant] has 
arthritis @ multiple sites plus a history of GERD and gastric ulcer.  With ongoing 
pain symptoms, Celebrex seems appropriate.  [The Claimant] is responsible to 
decide who he bills his medications through, and I had no knowledge it was billed 
to workers comp.”   

 12. The evidence, including the medical record that predates the 
Claimant’s work injury, supports a finding that the Claimant currently takes 
Celebrex for chronic pain from the October 4, 2007 right shoulder injury, and not 
for unrelated health conditions. 

  13. The evidence supports a finding that Dr. Singh’s referral to Dr. 
Lokey was done in the exercise of Dr. Singh’s reasonable professional judgment 
and not merely at the Claimant’s instigation.  Moreover, Dr. Lokey’s predecessor 
at Internal Medicine Specialty Group, Dr. Manak, was the initial authorized 
treating physician for the Claimant’s work injury per the April 6, 2010 Order of 
ALJ Mottram and it was Dr. Manak who referred the Claimant to Dr. Singh for 
treatment.   



 

 

 14. Further, to the extent that the Respondents assert that the objection 
for providing the Claimant with the Celebrex prescription specifically covered by 
Judge Mottram’s April 5, 2010 Order was solely related to Respondents’ 
concerns that the prescription was coming from Dr. Lokey, it is noted that even 
when Dr. Singh provided a prescription for Celebrex dated February 19, 2013 
(Claimant’s Exhibit 1, p. 8; Respondents’ Exhibit B, p. 12), the Respondents’ did 
not authorize this prescription to be filled.  

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

 
  Medical Maintenance Treatment after MMI – 

 Reasonably Necessary and Authorized 
 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  The need for medical treatment may 
extend beyond the point of maximum medical improvement where Claimant presents 
substantial evidence that future medical treatment will be reasonably necessary to 
relieve the effects of the injury or to prevent further deterioration of his condition.  
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial 



 

 

Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical 
benefits is neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  Holly 
Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 
1999).  The claimant must prove entitlement to Grover medical benefits by a 
preponderance of the evidence.  Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 (Colo. 
App. 1993).   

 
The question of whether a particular medical treatment is reasonable and 

necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. 
App. 1990).  Factual determinations related to this issue must be supported by 
substantial evidence in the record. C.R.S. § 8-43-301(8).  Substantial evidence is that 
quantum of probative evidence which a rational fact finder would accept as adequate to 
support a conclusion without regard to the existence of conflicting evidence. Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 

 
Authorization to provide medical treatment refers to a medical provider’s legal 

authority to treat the claimant with the expectation that the insurer will compensate the 
provider.  Bunch v. Industrial Claims Appeals Office, 148 P.3d 381 (Colo. App. 2006); 
One Hour Cleaners v. Industrial Claims Appeals Office, 914 P.2d 501 (Colo. App. 
1995).  Authorized providers include those to whom the employer directly refers the 
claimant and those to whom an authorized treating physician refers the claimant in the 
normal progression of authorized treatment.  Town of Ignacio v. Industrial Claims 
Appeals Office, 70 3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 
496 (Colo. App. 1997).  Whether an authorized treating physician has made a referral in 
the normal progression of authorized treatment is a question of fact for the ALJ.  
Suetrack USA v. Industrial Claims Appeals Office, 902 P.2d 854 (Colo. App. 1995). 

 
As found, Dr. Singh, an authorized treating physician, referred Claimant to Dr. 

Lokey to prescribe Celebrex to treat the October 4, 2007 injury.  Dr. Lokey is therefore 
an authorized treating physician for purposes of prescribing Celebrex.  In addition, as 
the successor to Dr. Manak at Internal Medicine Specialty Group who assumed the 
Claimant’s care, Dr. Lokey was an authorized treating physician in his own right.  The 
Respondents initially referred the Claimant to Internal Medicine Specialty Group and Dr. 
Manak. The Respondents conceded that Dr. Lokey took over the Claimant’s care from 
Dr. Manak.   

 
Moreover, although at the hearing the Respondents conceded that Insurer 

intended to provide Celebrex in accord with ALJ Mottram’s prior April 6, 2013 Order, 
there was correspondence in the admitted evidence which indicated that recently the 
Respondents were under the mistaken impression that this was a new prescription or 
treatment for the Claimant.  Therefore, it is further clarified that ALJ Mottram already 
found the Celebrex to be reasonably necessary to treat the Claimant’s right shoulder 



 

 

condition and ordered it should be provided post-MMI as determined by the Claimant’s 
authorized treating physicians.  There was no persuasive or credible evidence that the 
Claimant’s need for Celebrex to treat his work-related injury has changed since the April 
6, 2010 Order.  In fact, both Dr. Singh and Dr. Lokey continue to opine that the Celebrex 
is reasonably necessary to treat the Claimant’s right shoulder condition.  Dr. Singh and 
Dr. Lokey are both authorized to prescribe Celebrex to treat the Claimant’s right 
shoulder condition and Respondents shall be responsible for payment of the Celebrex 
so long as it is found to be reasonably necessary to treat the Claimant for his October 4, 
2007 work injury.   

 
ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for reasonable and necessary medical benefits 
provided by an authorized treating physician to treat the October 4, 2007 injury.  This is 
specifically intended to include Dr. Lokey’s Celebrex prescriptions. 

2. All issues not resolved by this Order remain open for future determination.  

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 30, 2013 

Kimberly  A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
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1. The parties stipulated to an average weekly wage (“AWW”) 
of $563.93 before February 28, 2013, and an AWW of $679.75 from 
March 1, 2013, forward due to the COBRA addition.   

 
2. The parties also stipulated that Claimant would not seek 

temporary disability benefits from February 6, 2013 to May 15, 2013, but 
reserved the right to seek temporary benefits from May 16, 2013, forward.  
Termination for cause was, thus, withdrawn as a moot defense based on 
the parties’ stipulation.  No other defenses were raised. 

 
ISSUES 

 In light of the foregoing stipulations, the following remained at issue for the 
hearing: 

1. Whether the total knee replacement recommended by Dr. 
Derek Johnson is reasonable and necessary for the treatment of the 
Claimant’s work-related injury. 

 
 2. Whether the Claimant proved that he is entitled to temporary 
disability benefits from January 9, 2013, to February 5, 2013.   
 
 3. Whether Dr. John Davis was an authorized provider, and the 
Claimant is entitled to reimbursement for the out-of-pocket expenses he 
incurred in seeing Dr. Davis on March 19, 2013. 

 

 
FINDINGS OF FACT 

 1. Dr. John Davis performed a total knee arthroplasty on Claimant’s right 
knee on July 21, 2008 and it is undisputed that the Claimant had a pre-existing right 
knee condition (Claimant’s Ex. 7, p. 1-3). 
 
 2. The Claimant’s last post-surgical follow up appointment with Dr. Davis for 
his right knee was on July 21, 2009 (Claimant’s Ex. 7, p. 6).  There are no other medical 
records in evidence of any treatment of the Claimant’s right knee between this final 
appointment with Dr. Davis after his July 21, 2008 surgery and the date of his work-
related injury.  
 
 3. The Claimant began working as a field service technician for Paul’s TV on 
May 5, 2012.  In this position, he went into clients’ homes and installed televisions and 
sold products.  Before his work-related injury, he experienced no difficulties performing 
the functions of his job due to his prior knee injury and was not on permanent work 
restrictions.  
 
 4. On June 22, 2012, the Claimant injured his right knee when carrying a 185 
to 200 pound television.  The Claimant was walking backwards moving the TV with a 
co-worker and caught his feet on a landing in the client’s house that was camouflaged.  



 

 

The TV dropped to the floor, pinning the Claimant’s ankles against the landing and 
knocking the Claimant backwards onto the floor.  The Claimant felt his right knee pop 
when he fell.  The Claimant’s testimony regarding the mechanism of his injury is 
credible and persuasive and essentially consistent with the medical record evidence.   
 
 5. The Claimant treated with Dr. Nazla Javed for his work-related injury 
(Claimant’s Ex. 8, p. 1-35).  His other complaints of pain in his left hand and his neck 
and lower back essentially resolved, while the symptoms in his right knee worsened 
(See generally Claimant’s Ex. 8). 
 
 6. Dr. Javed made a valid referral of the Claimant to orthopedic surgeon Dr. 
Derek Johnson (Claimant’s Ex. 8. p. 14).  Dr. Johnson documented that the Claimant’s 
right knee symptoms were exacerbated by his work-related injury (Claimant’s Ex. 3, p. 
9).  Dr. Johnson indicated on a number of occasions that the Claimant was a good 
candidate for revision surgery (Claimant’s Ex. 3, p. 6, 9), and on October 25, 2012, 
requested authorization for revision of the Claimant’s total knee replacement 
(Claimant’s Ex. 1, pp. 1-4). 
 
 7. Insurer denied authorization of the surgery recommended by Dr. Johnson 
based on Dr. Steven Horan’s Rule 16 Chart Review, and not based on relation of the 
service to the workers’ compensation claim (Claimant’s Ex. 2, p. 1).  Dr. Horan’s Rule 
16 report states that he would have to defer to Dr. Johnson on Claimant’s actual need 
for a total knee arthroplasty revision (Claimant’s Ex. 2, p. 3).  It also notes that after the 
Claimant’s first total knee replacement, the Claimant experienced stiffness and lack of 
range of motion in his right knee, while he is now experiencing a loosening in the knee.  
(Claimant’s Ex. 2, p. 3).  Furthermore, the report affirms that the Claimant’s work-related 
injury likely exacerbated his pre-existing condition (Id. at 4). 
 
 8. Dr. Horan testified at hearing by telephone. In his testimony, Dr. Horan 
stated that he never examined or took the history of the Claimant and had not seen Dr. 
Davis’ March 19, 2013 Progress Note.  He testified that the Claimant did strain his right 
knee as a result of the work-related injury and was in need of a total knee replacement.  
Additionally, he acknowledged that he was not aware of any medical records indicating 
that the Claimant had permanent work restrictions for his right knee before the work-
related injury or documenting that the Claimant had had any loosening in his right knee 
before the work injury.  Dr. Horan stated that the Claimant’s mechanism of injury was 
sufficient to cause swelling and pain and exacerbated the Claimant’s knee condition, 
and probably accelerated the need for surgery.   
 
 9. Dr. Johnson specifically referred Claimant to the surgeon who performed 
his first total knee replacement, Dr. Davis (Claimant’s Ex. 12, p.1-2).  Dr. Davis saw the 
Claimant on March 19, 2013, and wrote a Progress Note documenting symptoms, 
including significant instability, in the Claimant’s right knee that did not exist at his last 
examination (on July 21, 2009).  Dr. Davis opined that the Claimant was in need of 
revision of his knee replacement due to loosening of the components (Claimant’s Ex. 6, 
p. 1-2).  The Claimant paid $269.75 out of pocket for this visit (Claimant’s Ex. 13, p. 1). 



 

 

 
 10. The reports of Dr. Johnson and Dr. Davis are found to be credible and 
persuasive with regard to the Claimant’s need for revision surgery and the work-related 
injury being a significant cause of such need.  
 
 11. The surveillance videos submitted by Respondents were viewed at 
hearing.  The videos do not hold much evidentiary weight, as they did not affect Dr. 
Horan’s opinion regarding the Claimant’s need for surgery (Respondents’ Ex. D).  In the 
videos, the Claimant kneels twice on his left knee but not his right knee.  In portions of 
the video, the Claimant is limping and favoring his right knee. (Respondents’ Ex. D).  
The content of the videos does not alter the ALJ’s findings of fact and conclusions of 
law.   
 
 12. Nurse Practitioner Kathryn Rittenhouse of the Department of Veterans 
Affairs wrote a letter dated July 5, 2012, to Employer after the Claimant’s work related 
injury (Respondents’ Ex. E, p. 1).  The Claimant did not treat at the VA for his right knee 
prior to his work-related injury.  The letter does not alter the ALJ’s findings of fact and 
conclusions of law.   
 
 13. The Claimant reviewed his pay stubs submitted as Claimant’s Exhibit 10 
and testified that he believed they accurately reflected what he was paid for the listed 
time periods.  It was specifically noted that on p. 3 of Exhibit 10, the bulk of the payment 
in this check was for accrued vacation time that the Claimant did not use prior to the 
termination of his employment.   
 
 14.  Through testimony and the exhibits, it was established that the Claimant 
suffered a disability lasting more than three work-shifts due to his injury beginning on 
January 9, 2013.  Specifically, he missed January 9, 2013 and January 11, 2013 in their 
entirety due to pain. With a stipulated average weekly wage of $563.93 for time periods 
prior to February 28, 2013, the average daily wage (based on a 7 day work week) is: 
$80.56.  Disability benefits paid at 2/3 of the average wage are $53.71 per day for the 
two days that the Claimant was unable to work at all and this totals $107.42.   From 
January 12th through his termination on February 5th, 2013 the Claimant was under work 
restrictions (see Claimant’s Exhibit 8, pp. 26-31).  As a result of working light duty on 
restrictions, or being unable to work, during this time frame, the Claimant’s earnings 
averaged $38.79 per week (excluding payment for a vacation balance)(see Claimant’s 
Ex. 10, p. 1-4).  This amount is $525.14 less than his stipulated average weekly wage 
and represents the average lost wages per week for that time frame.  Disability benefits 
paid at 2/3 of those lost wages establish a rate of $349.43 per week.  The Claimant is, 
therefore, entitled to 3 weeks and 3 days weeks of temporary disability benefits at a rate 
of $349.43, or $1,198.05 for the time period from January 12th to February 5th.  Adding 
this amount to the $107.42 for January 9 and January 11 and the total disability benefits 
due to the Claimant from January 9, 2013 through February 5, 2013 are $1,305.47.  
 

CONCLUSIONS OF LAW 

Generally 



 

 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

 
Medical Benefits – Reasonable and Necessary   

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  C.R.S. § 8-42-101; Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  The evidence must 
establish the causal connection with reasonable probability, but it need not establish it 
with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 
30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal 
Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  All results flowing proximately and 
naturally from an industrial injury are compensable. See Standard Metals Corp. v. Ball, 
172 Colo. 510, 474 P.2d 622 (1970).  It is not necessary to establish that the industrial 
injury was the sole cause of the need for treatment. Rather, it is sufficient if the injury is 
a "significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment.  A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury.  Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986). However, where an industrial injury merely causes the discovery of 



 

 

the underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

 There is no dispute that the Claimant had a pre-existing right knee condition and 
had previously had knee replacement surgery on that right knee.  However, the 
Claimant’s last post-surgical follow up appointment with Dr. Davis for his pre-existing 
right knee condition was on July 21, 2009.  There are no other medical records in 
evidence of any treatment of the Claimant’s right knee between this final appointment 
with Dr. Davis after his July 21, 2008 surgery and the date of his work-related injury.  
Nor was there credible and persuasive evidence presented at the hearing that the 
Claimant was unable to perform his job duties or other activities of daily living between 
the time of his last post-surgical follow up appointment on July 21, 2009 and the date of 
the work injury on June 22, 2012.   
 
 With respect to the current injury, the Claimant’s mechanism of injury is 
substantial and per the medical opinions of Drs. Davis and Johnson, caused a 
loosening of the components of his knee replacement resulting in the need for a revision 
surgery.  There is no persuasive evidence of loosening of the components of his knee 
replacement prior to his June 22, 2012 work-related injury.   
 

Revision of the Claimant’s total right knee replacement is found to be reasonable 
and necessary and arises out of the work-related injury.  The injury is not necessarily 
the sole cause of the Claimant’s need for revision surgery but, as Respondents’ own 
witness Dr. Steven Horan opined, it played a role in the need for surgery by 
exacerbating the Claimant’s condition and accelerating the need for the revision 
surgery.  The Claimant established by a preponderance of the evidence that the specific 
medical treatment consisting of a revision knee surgery recommend by Dr. Johnson is 



 

 

reasonably necessary to cure and relieve the effects of the June 22, 2012 work-related 
injury.   

 
Medical Benefits – Authorized Provider 

 
Under the Workers’ Compensation Act, treatment is compensable where it is 

provided by an authorized treating physician. Kilwein v. Industrial Claim Appeals Office, 
198 P.3d 1274, 1276 (Colo. App. 2008).  Authorization to provide medical treatment 
refers to a medical provider’s legal authority to treat the claimant with the expectation 
that the insurer will compensate the provider.  Bunch v. Industrial Claims Appeals 
Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claims 
Appeals Office, 914 P.2d 501 (Colo. App. 1995).  Authorized providers include those to 
whom the employer directly refers the claimant and those to whom an authorized 
treating physician refers the claimant in the normal progression of authorized treatment.  
Town of Ignacio v. Industrial Claims Appeals Office, 70 3d 513 (Colo. App. 2002); City 
of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  Whether an authorized 
treating physician has made a referral in the normal progression of authorized treatment 
is a question of fact for the ALJ.  Suetrack USA v. Industrial Claims Appeals Office, 902 
P.2d 854 (Colo. App. 1995). 

 
Dr. Javed, the Claimant’s authorized treating physician, made a valid referral to 

Dr. Johnson who made a valid referral to Dr. Davis (See Claimant’s Ex. 8, p. 14 & Ex. 
12, p. 1).  As such, Dr. Davis was an authorized provider, and Respondents must 
reimburse the Claimant $269.75 for his March 19, 2013 visit to Dr. Davis.  

 
Temporary Disability Benefits 

To prove entitlement to temporary disability benefits, a claimant must prove that 
the industrial injury caused a disability lasting more than three work shifts, that he left 
work as a result of the disability, and that the disability resulted in an actual wage loss.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  C.R.S. § 8-42-
103(1)(a), requires the claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements: (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment 
of wage earning capacity as demonstrated by claimant's inability to resume his prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).   

The existence of disability presents a question of fact for the ALJ.  There is no 
requirement that the claimant produce evidence of medical restrictions imposed by an 
ATP, or by any other physician.  Rather, lay evidence alone may be sufficient to 
establish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). 

 Through testimony and the exhibits, it was established that the Claimant suffered 
a disability lasting more than three work-shifts due to his injury beginning on January 9, 
2013.  Specifically, he missed January 9, 2013 and January 11, 2013 in their entirety 
due to pain. With a stipulated average weekly wage of $563.93 for time periods prior to 



 

 

February 28, 2013, the average daily wage (based on a 7 day work week) is: $80.56.  
Disability benefits paid at 2/3 of the average wage are $53.71 per day for the two days 
that the Claimant was unable to work at all and this totals $107.42.   From January 12th 
through his termination on February 5th, 2013 the Claimant was under work restrictions 
(see Claimant’s Exhibit 8, pp. 26-31).  As a result of working light duty on restrictions, or 
being unable to work, during this time frame, the Claimant’s earnings averaged $38.79 
per week (excluding payment for a vacation balance)(see Claimant’s Ex. 10, p. 1-4).  
This amount is $525.14 less than his stipulated average weekly wage and represents 
the average lost wages per week for that time frame.  Disability benefits paid at 2/3 of 
those lost wages establish a rate of $349.43 per week.  The Claimant is, therefore, 
entitled to 3 weeks and 3 days weeks of temporary disability benefits at a rate of 
$349.43, or $1,198.05 for the time period from January 12th to February 5th.  Adding this 
amount to the $107.42 for January 9 and January 11 and the total disability benefits due 
to the Claimant from January 9, 2013 through February 5, 2013 are $1,305.47.  

 
ORDER 

 IT IS THEREFORE ORDERED THAT: 
1. The Claimant’s current right knee condition was caused, aggravated or 

accelerated by the work injury he suffered on June 22, 2012. 
 

2. The Claimant’s revision knee replacement surgery as recommended 
by Dr. Derek Johnson is reasonably necessary to cure and relieve the 
Claimant from the effects of the work injury he sustained on June 22, 
2012. 
 

3. The Respondents shall be liable for all authorized, reasonably 
necessary and related treatment rendered by Dr. Johnson, or provided 
pursuant to appropriate referral, to cure and relieve the Claimant of the 
effects of his right knee condition.  This liability shall include, but is not 
limited to the surgical proposal of Dr. Johnson for revision knee 
replacement surgery. Insurer shall pay for this medical treatment in 
accordance with the Official Medical Fee Schedule of the Division of 
Workers’ Compensation.   
 

4. Claimant is entitled to temporary disability benefits, and Respondents 
shall, therefore, pay Claimant temporary disability benefits in the amount 
of $1,305.47 for the time period from January 9, 2013, to February 5, 
2013; 

 
5. Dr. John Davis is an authorized provider, and Respondents shall 

reimburse Claimant $269.75 for the treatment provided by Dr. Davis on 
March 19, 2013. 

 
6. Respondents shall pay statutory interest at the rate of 8% per annum 

on all amounts due and not paid when due; and 
 



 

 

7. All matters not determined herein are reserved for future 
determination. 

 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 30, 2013 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-895-459-02 

ISSUES 

 The following issues were raised for consideration at hearing. 

1.  Did Claimant meet her burden of proof to establish through credible and 
persuasive evidence that she suffered a compensable work-related injury to her thumb 
and elbow on August 6, 2012?  
 
2.   Should Claimant be reimbursed at the fee scheduled rate for medical bills  from 
an October 1, 2012, emergency room visit at St. Anthony’s Hospital? 
 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 

1. Claimant was previously employed as a receptionist and chiropractic 
assistant for employer.  In that capacity Claimant would, on occasion, assist Dr. 
Roechelle Smith in the performance of house calls.  When completing a house call 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

Claimant was required to load a chiropractic table into and out of Dr. Smith’s vehicle.      
 

2. Claimant alleges that on August 6, 2012, she was in the process of 
unloading the chiropractic table when her left hand slipped off the table, and “flew 
upwards” bumping the hatch of the vehicle.  According to Claimant no one else was 
present when she bumped her hand and she believes that this injury was unwitnessed.   
 

3. Following this incident Claimant did not feel that her hand had been 
significantly affected.  Claimant did not think about it and continued to work her regular 
job until approximately 6:30 pm.  Claimant was accustomed to often bumping her body 
on the job and just returning to work without complication.   
 

4. Through August 10, 2012, Claimant continued her regular job duties 
without limitation.  Claimant testified that she mentioned to Dr. Smith on August 8, 2012, 
that she had a lump on her thumb that was getting stiffer.  Claimant further testified that 
on August 10, 2012, she again discussed her thumb with Dr. Smith, and while she may 
have mentioned the incident with the car, she did not tell her the details of the incident.   
 

5. The medical records substantiate the fact that Claimant did not tell Dr. 
Smith about the details of her alleged work injury when it happened.  On August 8, 
2012, Dr. Smith notes that Claimant complained only of a “grabbing on her left arm” but 
no thumb or bump type injuries.  This grabbing sensation had been described by 
Claimant prior to August 6, 2012, as well.  On August 10, 2012, there are no records 
that indicate that Dr. Smith performed any treatment on Claimant’s thumb as Claimant 
alleged.  Thus based upon Claimant’s own testimony and the statements by Dr. Smith 
in the medical records, it is more probable that Claimant did not report her work injury at 
any time before August 11, 2012. 
 

6. Claimant testified that on the night of August 10, 2012, she went home 
and suffered a significant injury to her thumb when holding a glass.  At that time 
Claimant specifically heard an audible pop, felt excruciating pain, and could no longer 
use her thumb.  The following day, August 11, 2012, Claimant’s daughter took her to 
work and she was evaluated by Dr. Smith.   
  
 7.   On August 11, 2012, Dr. Smith’s notes reflect that Claimant did not report 
this “popping” incident at her home.  The notes make no mention that Claimant bumped 
her hand on a vehicle several days earlier.  There is no discussion indicating that 
Claimant provided the details of any events that happened on August 6, 2012.  The 
evidence establishes that a new injury happened to Claimant’s thumb at her home on 
the evening of August 10, 2012, which she then discussed with Dr. Smith at the office 
on the night of August 10, 2012, and at the office on August 11, 2012.   
 
 8. Dr. Smith’s records suggest that the first time Claimant mentioned a 
possible relationship between the bump on the car and the subsequent “pop” in her 
thumb at home was on August 15, 2012.  On this date, Dr. Smith notes that Claimant 
stated that she thought “this all started taking the table out of the car for the house call 



 

 

(on August 6, 2012).”  Respondents’ Exhibit G-46.  When Claimant was asked if this is 
what she had done, she noted that prior to August 10, 2012, she did not give her thumb 
a second thought.  It was only after the incident at her home that Claimant found a 
work-related association.    
 
 9.   Claimant alleges that she ultimately filled out a First Report of Injury and 
reported the injury to Dr. Smith.  Claimant admitted that she filled out the First Report of 
Injury for submission to the insurance carrier.  Respondents raised the issue of the 
actual date Claimant filled this report out.  Respondents contend that Claimant filled this 
report out sometime after August 13, 2012, and predated the report to August 8, 2012, 
to create the impression that the injury was more likely related to the events on August 
6, 2012.  Respondents further argue that the August 8, 2012, date on the report was an 
attempt by Claimant to create a record that supported a finding that she had reported a 
work injury after the car door event, but before the injury at her home.   
 
 10. At hearing Respondents noted that the report states in the injury 
description that Claimant could “no longer use the left thumb.”  When presented with 
this information Claimant agreed that the report could only have been filled out after 
August 10, 2012, and that she had misdated it for August 8, 2012.  Because August 11, 
2012 and August 12, 2013 were the weekend, the earliest date Claimant could have 
received the blank report from the adjuster was August 13, 2012.   
 
 11. It is not credible that Claimant simply misdated the form by 5 days.  
Claimant’s explanation that she just “got the date on the report wrong” is not credible.  
Claimant’s credibility on this issue is further drawn into question by her testimony that 
she did not fill this report out until after she had received it from the claims 
representative.  Claimant would not have received the blank report from the adjuster 
until after August 13, 2012.   
 
 12. It is found that Claimant intentionally reported an inaccurate date of 
completion of the First Report of Injury in an attempt to create a fact pattern that more 
strongly supports a work-related injury on August 6, 2012.   
 
 13. On August 20, 2012, the First Report of Injury was faxed to the insurer.  
Claimant alleges that Dr. Smith had been given the report and had held it for about a 
week, thus explaining any delay in the filing.  Dr. Smith denies holding the report.  On 
August 20, 2012, after receiving the First Report of Injury, the insurer designated the 
authorized providers in writing as Concentra and Healthone.   
 
 14.   Claimant testified that she was evaluated by the providers at Concentra 
Medical Centers but was not interested in the medical provider’s recommendations 
because they were not specialists.  Claimant testified that Dr. Smith had obtained an 
MRI free of charge for her, which had failed to identify any tendon tear.  Claimant said 
that she specifically disagreed with this MRI finding and knew that it was wrong.  Thus, 
Claimant rejected the offer of physical therapy as well as medications from the providers 
at Concentra.  Claimant again reported to the Concentra physicians on September 25, 



 

 

2012, that she wanted no pain medications, and would not accept any type of 
assistance.  She noted that she was only there because she was told to go there by the 
Insurer.  
 
 15.   Claimant made it clear to the insurer that she wanted to specifically be 
seen by Dr. Mordick and this was ultimately approved by the insurer.  Claimant noted 
that Dr. Mordick and Dr. Smith attended Stanford together and he was a referral source 
and her personal physician.   
 
 16, On October 3, 2012, Claimant was evaluated by Dr. Mordick.  Claimant 
confirmed that Dr. Mordick only spent approximately 10 minutes with her.  Dr. Mordick’s 
report suggests that he may not have had all of the MRIs for review, and then later had 
to rely on the report of Dr. Cebrian, Respondents’ expert, to fill in some of the details.  
The evidence shows that Dr. Mordick was provided misinformation and had a general 
lack of information before reaching his conclusions.   
 
 17. For example, at page 1 of his report, Dr. Mordick notes that Claimant told 
him that she had not had any care for her thumb since her date of injury.  Respondents’ 
Exhibit L-64.  This of course was not true since Claimant had been seeing the 
physicians at Concentra where she had refused care.  Likewise, there is no indication 
that Dr. Mordick ever had the thumb or elbow MRI to review. Dr. Mordick specifically 
noted that his take on the MRI was only based only the report of Dr. Cebrian and the 
written MRI reports.  He noted that Claimant failed to tell him that she already had MRIs 
at the time of their first visit. Moreover, Dr. Mordick seemed to be confused as to which 
extremity was at issue during his 10 minute evaluation.  In his report, he notes that he 
believed Claimant’s elbow problems were on the right side.  For reasons that are 
unclear, he also performed an examination of the right elbow, hand and wrist.  He also 
failed to identify the degenerative and abnormal findings that were seen in the MRI, 
including a cyst formation, degenerative conditions around the thumb, and problems 
with Claimant’s second extensor compartment.   
 
 18.   Dr. Mordick ultimately concluded that in the absence of any other history 
of trauma to the area and with Claimant apparently having normal hand function prior to 
the events in August of 2012, the most likely cause of Claimant’s tendon rupture was 
related to edema in the third extensor compartment causing an avascular change to the 
tendon.  Respondents’ Exhibit L-67.   The medical records submitted by respondents 
indicate that Dr. Mordick was unaware of the various other problems that Claimant 
actually had with her left upper extremity, and which Claimant had denied to him at the 
time of his appointment.   
 
 19. The records establish that Claimant suffered from the following pre-
existing left upper extremity problems: 
 

• Left arm, forearm, and hand, pain following car accident in Texas.  November 4, 
2005.  Respondents’ Exhibit C-17.  

 



 

 

• Left wrist pain, left elbow, left arm, mild swelling, and no known trauma.  August 
4, 2009.  Respondents’ Exhibit E-28. 

     
• Some tingling in left hand.  May 1, 2010.  Respondents’ Exhibit, F-34.   
 
• Left arm twitching. May 28, 2010.  Respondents’ Exhibit F-35.   
 
• Left arm catches. October 27, 2010. Respondents’ Exhibit F-33.   
   
• Left thumb and forefinger have been numb for two days following a fall on the 

ice.  February 27, 27, 2012.  Respondents’ Exhibit F-38.  
 
• Left thumb and forefinger continue to go numb and get tingly.   March 14, 2012.  

Respondents’ Exhibit F-39.   
 
• Ongoing symptoms into left arm.  May 30, 2012.  Respondents’ Exhibit F-40.   
 

 20. It is unclear why Claimant did not tell Dr. Mordick or Dr. Cebrian about her 
prior complaints and symptoms, particularly those that involved her hand, elbow and 
thumb.  Claimant’s explanation that the conditions were either not “real” or otherwise 
falsified, or that she did not remember the conditions, is not credible.  Because Dr. 
Mordick was misled as to Claimant’s pre-existing conditions, did not have all the 
records, and appears to have failed to fully understand the MRIs, his opinion cannot be 
relied upon in this claim. 
 
 21.  Claimant was also evaluated by Dr. Cebrian on September 28, 2012.  Dr. 
Cebrian reviewed Claimant’s MRIs and noted that they did not specifically show any 
edema.  This refuted Claimant’s description of a traumatic injury.  However, the MRI did 
show degenerative changes and evidence of chronic CMC joint arthritis with atrophy in 
other dorsal compartments of the left hand.  Dr. Cebrian also testified credibly that the 
MRI did not specifically show a tendon tear.  When asked about Dr. Mordick’s theory 
that Claimant’s tendon had ruptured due to the avascular situation caused by a 
contusion, Dr. Cebrian noted: 
 

There weren't significant findings early on of a significant 
amount of   blood swelling, contusion that would significantly 
compromise the sheath, the tendon, or anything that would 
lead to a spontaneous rupture only four days later when the 
inflammatory process hadn't even built up completely at that 
stage.  And so, therefore, it is not medically probable that 
there would be a spontaneous rupture of a tendon only four 
days after an injury, when there were no acute findings on 
an MRI, there was no significant swelling, or any other 
findings that would suggest a significant trauma to lead to 
that. 
                                               



 

 

Cebrian Deposition Transcript, P33-34. 
 
 22.   Dr. Cebrian described the mechanisms of injury credibly and persuasively 
and explained that Claimant’s condition is more likely related to a long standing pre-
existing problem.  He respectfully pointed out that Dr. Mordick did not have all the 
evidence before him and was likewise unaware of Claimant’s ongoing unexplained pre-
existing problems. 
 
 23.   Dr. Cebrian also addressed Claimant’s prior conditions in her thumb, 
hand, wrist, and upper extremity at the time of his deposition.  He credibly testified that 
the timetable for a ruptured tendon do to an avascular situation would be more in line 
with Claimant’s 2012 fall on the ice or her car accident in 2005.  He did not see any 
physical findings following the alleged incident that would suggest a traumatic injury to 
the thumb.  There were no bruising, cuts or scratches.  He also did not understand 
exactly how Claimant could have hit the top part of her hand with substantial force while 
pulling a table out from the car as she described. 
 
 24.   Claimant confirmed that she resigned on or about October 20, 2012, for 
reasons unrelated to her injury.  Prior to this date she had continued working for the 
employer and receiving wages.   Claimant confirmed that she has since returned to 
work with a new employer making more money than at her previous employment.  
Moreover, Claimant’s authorized providers indicated that she was released to full duty 
on September 25, 2012.  There is no evidence of wage loss which would be attributed 
to a work injury.  
 
 25.   Claimant has also requested that she be reimbursed for medical benefits 
for a visit she had at St. Anthony’s Medical Center on October 1, 2012.  On this date 
Claimant was seen in the emergency department for what was described as situational 
stress.  Claimant alleged at hearing that this situational stress was related to “lack of 
sleep” related to pain from her injury.   
 
 26. First, it should be noted that Claimant had previously refused any 
medications and treatment from the authorized providers which may have reasonably 
assisted her in pain reduction or sleeping.  It is clear that Claimant refused medications 
and treatment for her condition which would likely would have reduced her pain 
symptoms which she says contributed to her October 1, 2012, hospitalization.  It is 
simply not credible that Claimant would continue to refuse medications that could 
reduce pain and allow her to sleep up to a point where she had a nervous breakdown.  
There was no evidence that Claimant attempted to schedule an appointment with the 
authorized providers or that her appointment with St. Anthony’s was emergent.   
 
 27. It is found that Claimant failed to establish by a preponderance of the 
evidence that she suffered an injury in the course and scope of her employment for 
Employer.  Claimant’s testimony about the mechanism of the injury was not credible or 
persuasive and was contradicted by the surrounding documentary evidence. 

 



 

 

CONCLUSIONS OF LAW 
 

Based on the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:   
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. To sustain a finding in Claimant’s favor, the Claimant must do more than put 
the mind of the trier of fact in a state of equilibrium. If the evidence presented weighs 
evenly on both sides, the finder of fact must resolve the question against the party 
having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, 
Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 

  
4. Credibility is a significant consideration when determining compensability.  

In assessing credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness’ testimony and actions; the reasonableness 
or unreasonableness of the testimony; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest. See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  Claimant is found to not be 
credible regarding how her injury occurred and its relationship to her work duties.   

  
5. While there is a conflict in the evidence as to the cause of Claimant’s 

condition, this conflict is resolved in favor of the more complete and better reasoned 
medical opinion of Dr. Cebrian.  Dr. Cebrian had a more informed and thorough 
understanding of Claimant’s condition and his testimony as to the cause of that 
condition was more credible.  Dr. Mordick only spent 10 minutes with Claimant and was 
not fully informed about the relevant facts of the matter and Claimant’s pre-existing 
conditions.  Claimant in this case has failed to meet her burden of proof with either 
credible testimony or credible medical opinion. 

 
 

ORDER 
 
 



 

 

 IT IS, THEREFORE, ORDERED THAT: 
 

Claimant’s claim is denied and dismissed. 
 
 
 DATED this  31    day of May, 2013. 
 

Margot W. Jones 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-042-04 

ISSUES 

 The sole issue determined herein is compensability of an occupational disease. 

 

FINDINGS OF FACT 

1. In May 2012, claimant began work for the employer as a maintenance 
person.  He resided at one of the apartment complexes owned by the employer.  
Claimant’s job duties included maintenance, cleaning, painting, renovating apartments, 
and various assigned tasks. 

 
2. Claimant had previously worked for *Z Apartments in a similar capacity 

beginning in July 2010.   
 
3. Claimant alleges that he first suffered left shoulder pain in July 2012 while 

moving a refrigerator from the 1100 building to the 1200 building.  He alleges that he 
told his supervisor, *A, that he thought he had injured his shoulder and needed help, but 
*A just told him that he needed to rest it.  *A testified that claimant told him on one 
occasion that he had hurt his shoulder somewhere else, but claimant never reported 
that he had suffered a work injury for this employer. 

 
4. Claimant continued to work his regular job duties for the employer.  He 

alleges that, in August or September 2012, he helped the manager, *B, move all of her 
possessions, including appliances, from one apartment to another.  He alleges that he 
lifted a refrigerator, stove, freezer, beds, and couches.  He alleges that he did this 
because *A told him to do so.  He alleges that he reported to *A and to *B that he 
suffered pain, but they told him just to rest over the weekend. 

 
5. In fact, *B moved to a new apartment on October 1, 2012, as 

demonstrated by the lease agreement placed into record evidence.  *B is persuasive 



 

 

that claimant volunteered to help her move after his shift was over and that he did not 
move any appliances.  As *B noted, each apartment has its own appliances and none 
needed to be moved.  Claimant did not report to *B that he suffered any left shoulder 
pain as a result of helping move her personal belongings. 

 
6. In September 2012, claimant informed *B that he had shoulder pain.  She 

asked claimant if it was due to a work injury, but claimant answered that it was not.   
 
7. On an unknown date, claimant informed *C, the vice-president of the 

employer, and *D, the general partner and owner, that he had suffered an old injury to 
his left shoulder and needed to go to a doctor.  Claimant did not report that he had 
suffered a work injury. 

 
8. On September 24, 2012, claimant sought care at Memorial Hospital 

emergency room and reported a history of left shoulder pain for three weeks.  Claimant 
denied any trauma, but reported that his job requires lifting, pulling, and repetitive 
motion.  The ER physician diagnosed left shoulder strain. 

 
9. Claimant returned to work at his regular job duties. 
 
10. On November 6, 2012, claimant was served with a lien and garnishment 

for unpaid taxes in the amount of $395.97.  Claimant’s paychecks had already been 
subject to another garnishment. 

 
11. On November 8, 2012, claimant sought care from Dr. Koren at Family 

Medical Clinics and reported a history of left shoulder and back pain for five days.  
Claimant reported that he lifts and pulls at work.  Dr. Koren excused claimant from work 
for 11 days.  Dr. Koren then referred claimant for a magnetic resonance image (“MRI”) 
of his left shoulder. 

 
12. On approximately November 19, 2012, claimant returned to light duty work 

for the employer.  *C assigned claimant the duty to place warning stickers on all of the 
furnace doors. 

 
13. On November 21, 2012, claimant again sought care at Memorial Hospital 

ER and reported a history of a few months of moving carpet and appliances.  The ER 
physician diagnosed left pectoralis strain. 

 
14. On November 21, 2012, claimant prepared his workers’ claim for 

compensation, alleging an October 1, 2012, work injury to his left shoulder from moving 
large appliances. 

 
15. On November 25, 2012, the MRI showed mild bursitis in the left shoulder. 
 



 

 

16. On November 27, 2012, claimant’s attorney wrote a letter to the employer 
at the office address in Aurora, Colorado, to report claimant’s claim and to request 
copies of personnel files. 

 
17. On the morning of November 29, 2012, *D was at claimant’s apartment 

complex in Colorado Springs.  Claimant walked in and reported to *D and *C that he 
was under a lot of stress due to the deaths of his brother and daughter and because of 
financial problems and he wanted to quit his job.  He stated that he could earn more 
money by getting paid cash under the table by his brother.  *C typed up a resignation 
letter for claimant to sign.  The employer provided claimant with one free month of rent.  
Claimant willingly signed the letter of resignation.  At no time did claimant report a work 
injury. 

 
18. *D returned to his office in Aurora and received the November 29, 2012, 

letter and claim form from claimant’s attorney.  *D then called *C to ask about it.  *D 
then faxed *C a list of providers to offer to claimant. 

 
19. On November 30, 2012, *C offered claimant the list of physicians, but 

claimant refused to acknowledge the list or to prepare a written accident report.  *C 
mailed claimant the list of providers. 

 
20. Claimant then filed a claim for unemployment insurance benefits.  *D 

instructed *C to meet with claimant to get the matter cleared up.  On December 7, 2012, 
*C and *B met with claimant and stated that he had not been fired from his job.  
Claimant did not dispute that statement.  They offered claimant the opportunity to return 
to his job, but claimant stated that he first needed to be “100%.” 

 
21. On December 27, 2012, claimant sought care at CCOM and reported a 

history of injuring his left shoulder in August or September moving a stove and a 
refrigerator up a stairway by himself.  He reported tingling off and on in the fingers of his 
left hand.  Claimant listed a date of injury on September 21, but also reported that the 
date of injury was October 1.  Claimant reported a history of chronic back pain, 
depression, anxiety, diabetes, and migraines.  Physician’s Assistant Mullen diagnosed 
cervical strain with left radicular symptoms and mild left shoulder pain.  P.A. Mullen 
noted that the injury might be a work injury, but he needed to obtain the records from 
Memorial Hospital.   

 
22. On January 3, 2013, P.A. Shepard at CCOM, reexamined claimant, who 

reported that the pain did not develop acutely at the time of an unknown incident.   
 
23. On January 10, 2013, P.A. Mullen reexamined claimant, who reported 

continued pain.  P.A. Mullen noted that the left shoulder examination was normal.  He 
reported that he had not yet received the records from Memorial Hospital.  He referred 
claimant to Dr. Leppard for electromyography/nerve conduction (“EMG”) studies.  The 
January 31, 2013, EMG showed moderate left ulnar neuropathy at the elbow and mild 
left carpal tunnel syndrome (“CTS”) at the wrist. 



 

 

 
24. On January 29, 2013, Dr. Polanco performed an independent medical 

examination (“IME”) for respondents.  Claimant denied any prior symptoms or even any 
medical treatment at all since he was a teenager.  He reported pain radiating from his 
left cervical area to his scapular area and into his pectoral area.  He also reported CTS 
symptoms in his left weekend since December.  Physical examination of the shoulder 
and pectoralis was normal.  Dr. Polanco concluded that claimant had no specific work 
injury to explain all of his symptoms.  Dr. Polanco diagnosed left shoulder bursitis that 
was resolved, left pectoralis strain that was resolved, neck and scapular pain, ulnar 
neuropathy, and CTS.  Dr. Polanco assumed the accuracy of claimant’s history and 
thought that claimant likely suffered a work-related pectoral strain and left shoulder 
bursitis.  He concluded that claimant had no cervical injury and the ulnar neuropathy 
and CTS were not work-related. 

 
25. On February 11, 2013, Dr. Hall performed an IME for claimant, who 

reported that he had suffered an injury at work in July or August 2012, causing left 
shoulder and neck pain.  Dr. Hall thought that claimant had “classic overuse” pattern of 
symptoms.  Dr. Hall diagnosed pectoralis minor syndrome and myogenic thoracic outlet 
syndrome (“TOS”), cervicothoracic myofascial pain, possible double crush problems, 
first carpal metacarpal (“CMC”) joint tendonitis, and musculoskeletal headaches, all 
work-related.   

 
26. On February 22, 2013, Dr. Dickson at CCOM examined claimant and 

referred him to Chiropractor Abercrombie. 
 
27. On February 27, 2012, Dr. Raschbacher performed a medical record 

review for respondents.  He noted that it was not likely that a shoulder injury would lead 
to the multiple symptoms that claimant was reporting. 

 
28. On March 7, 2013, P.A. Mullen reexamined claimant, who reported no 

shoulder pain.  P.A. Mullen released claimant to return to work without restrictions. 
 
29. On March 20, 2013, Chiropractor Abercrombie diagnosed left shoulder 

girdle strain and bursitis.  He recommended six treatment sessions. 
 
30. Dr. Hall testified at hearing consistently with his reports.  He concluded 

that claimant had suffered a specific acute work injury in July 2012 to his left pectoralis 
minor that started the process of TOS.  He admitted that he relied on claimant’s history 
of symptoms and work activities.  He admitted that he has doubts about the accuracy of 
claimant’s memory.  He admitted that he did not analyze the injury as an occupational 
disease under the cumulative trauma disorder guidelines because it all started with a 
specific injury.  He admitted that claimant’s job duties were varied.  He also agreed that 
the CMC joint problem was not related to the work injury. 

 
31. Dr. Polanco testified by deposition and altered his previous conclusions 

about a work injury.  Dr. Polanco noted that claimant’s history of no previous injuries or 



 

 

treatment was incorrect and contrary to the medical records.  He admitted that 
claimant’s inaccurate histories affected his conclusions.  He concluded that claimant 
suffered no injury at work, but suffered only from chronic preexisting conditions in his 
left shoulder.  Dr. Polanco concluded that claimant did not suffer a work-related left 
shoulder, left pectoralis, neck, ulnar neuropathy, or CTS.  He noted that there was no 
reasonable specificity about work activities and symptom onset.  He noted that 
claimant’s job duties did not fit with a cumulative trauma disorder.  He disagreed with 
Dr. Hall’s diagnosis of pectoralis syndrome and TOS.  He noted that it made no sense 
for claimant to have no pectoralis minor symptoms on January 29 and then to have 
such symptoms on February 11 at Dr. Hall’s examination.  Dr. Polanco also noted that 
claimant’s report of increasing symptoms after leaving work indicates that the condition 
is not a work injury.  Dr. Polanco admitted that the medical records did not include any 
treatment of claimant’s left shoulder, left pectoralis, or neck before September 2012. 

 
32. Despite claimant’s allegation that he had received no medical care since 

he was a teenager, he was treated at Memorial Hospital in 2005 for right hand pain, in 
March 2006 for bilateral knee and low back pain after a motor vehicle accident, in 2008 
for low back pain, and in 2010 for abdominal pain.  Claimant testified that he “forgot 
about” those treatments at Memorial Hospital.  Claimant testified that he was only 
treated when he was incarcerated.   

 
33. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an occupational disease to his left shoulder, left arm, left pectoralis minor, and 
neck.  Claimant’s testimony is not credible.  The testimony of the employer witnesses is 
credible.  Claimant’s memory is so poor that, even if he is not consciously fabricating 
testimony, his testimony is not reliable.  He has made numerous allegations of the time 
and nature of work events that are inconsistent with other evidence.  He did not 
promptly report to his employer that he suffered any work injury.  He had prepared his 
claim before resigning, but did not inform his employer until after his resignation for 
personal reasons.  He reported inconsistent histories to physicians.  His symptoms have 
varied.  He appears to have alleged an occupational disease primarily because he 
cannot specify any acute injury, but the record evidence does not demonstrate that he 
has diagnoses that result from repetitive or cumulative exposures on the job.  The 
opinions of Dr. Polanco and Dr. Raschbacher are more persuasive than those of Dr. 
Hall.  Even Dr. Hall admitted that he has doubts about the accuracy of claimant’s 
history.   
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 



 

 

must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
 

2. In this claim, claimant alleges an occupational disease to his left shoulder, 
left arm, left pectoralis minor, and neck.  Section 8-40-201(14), C.R.S. defines 
"occupational disease" as:  
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment.  

 
This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from the 
employment or conditions under which work was performed and can be seen to have 
followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax 
Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 
867 P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a particular time, place 
and cause. Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 
P.2d 174 (1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. 
App. 1993).  In contrast, an occupational disease arises not from an accident, but from a 
prolonged exposure occasioned by the nature of the employment.  Colorado Mental 
Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory 
definition, the hazardous conditions of employment need not be the sole cause of the 
disease.  A claimant is entitled to recovery if he or she demonstrates that the hazards of 
employment cause, intensify, or aggravate, to some reasonable degree, the disability. 
Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an occupational disease to 
his left shoulder, left arm, left pectoralis minor, and neck.  
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 



 

 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 31, 2013    

 
ADMINISTRATIVE LAW JUDGE 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-901-726 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that his 
carpal tunnel syndrome is a compensable occupational disease arising out of and in the 
course and scope of his employment with Employer? 

 Whether Claimant has proven by a preponderance of the evidence that his 
cubital tunnel syndrome is a compensable occupational disease arising out of and in the 
course and scope of his employment with Employer? 

 If Claimant has proven he suffered a compensable occupational disease 
while employed with Employer, whether Claimant has proven by a preponderance of the 
evidence that he is entitled to temporary total disability benefits? 

 The parties stipulated that if the claim is compensable, Claimant’s average 
weekly wage is $981.17. 

FINDINGS OF FACT 

1. Claimant was employed by Employer as a truck driver.  Claimant’s job 
duties included driving a truck and assisting, on occasion, with the loading and 
unloading of freight for Employer.  While unloading freight, Claimant used a pallet jack 



 

 

to move the pallets.  Claimant’s job duties also required him to perform duties that 
included putting chains on the truck when required to do so by weather considerations. 

2. Claimant testified he worked full time and up to fourteen hours per day 
performing the tasks of a truck driver.  Claimant testified that he would work driving the 
truck for 25 to 30 hours per week and approximately 20 hours per week unloading the 
trucks.  Claimant testified that at times opening the door on the back of the truck would 
be difficult as the door would be frozen or stuck.  When the door was stuck, Claimant 
would need to vigorously shake the door in an attempt to get it open. 

3. Claimant testified that while driving his truck, his steering wheel would 
constantly vibrate.  Claimant testified that while using the pallet jack he would need to 
pump the pallet jack to get the freight off the ground.   

4. Claimant testified that he began to notice his hands getting numb and 
would shake his left hand in order to get feeling into his hand.  Claimant sought medical 
treatment for his upper extremities on May 24, 2012 from Ms. Holm, a nurse practitioner 
associated with Dr. Kinder’s office.  Ms. Holm diagnosed Claimant with left elbow pain 
and carpal tunnel syndrome.  Ms. Holm noted that she had a long talk with Claimant 
and advised him that his symptoms were related to his work as a truck driver.   

5. Also on May 24, 2012, Claimant reported his injury to his supervisor, Mr. 
Blackburn.  Mr. Blackburn did not refer Claimant for medical treatment with a physician 
designated by Employer. 

6. Claimant was evaluated by Dr. Kinder on August 9, 2012 as part of his 
Department of Transportation physical.  Dr. Kinder noted Claimant had complaints of 
work related bilateral elbow pain and hand numbness due to driving a freight truck and 
loading and unloading freight.  Claimant reported his hand numbness was aggravated 
by heavy lifting, gripping objects and lifting the freight door on his truck.  Dr. Kinder 
diagnosed bilateral lateral epicondylitis and left carpal tunnel syndrome and noted that 
this condition was related to his repetitive lifting and driving.  Dr. Kinder recommended 
steroid injections and referred Claimant for an evaluation by an orthopedic surgeon. 

7. Claimant was evaluated by Dr. Kipe on September 5, 2012.  Claimant 
testified he went to Dr. Kipe because he knew Dr. Kipe to be the preferred work 
physician for employer who would treat injured employees for work related injuries.  
Claimant testified that he had treated with Dr. Kipe previously for a work related injury 
unrelated to the present claim.  Dr. Kipe issued a report dated September 5, 2012 
opining that Claimant’s upper extremity condition was related to his work with Employer. 

8. Claimant was evaluated by Dr. Bomberg on October 18, 2012 as the 
referral from Dr. Kinder.  Dr. Bomberg noted Claimant had complaints of bilateral pain in 
the elbows over the lateral epicondyles.  Dr. Bomberg reported Claimant had numbness 
and tingling in his left hand over the median nerve distribution and diagnosed Claimant 
with bilateral lateral epicondylitis and left wrist carpal tunnel syndrome.  Dr. Bomberg 
opined that this condition was related to his work with Employer.  Dr. Bomberg noted 



 

 

that other physicians had related this to his work with Employer as well.  Dr. Bomberg 
noted that Claimant’s condition had become aggressively more severe since September 
and was not responding to conservative treatment. 

9. Claimant returned to Dr. Kipe on November 8, 2012 and reported that his 
symptoms in his bilateral elbows and left wrist were worse with load bearing or force.  
Claimant noted that he had not been on modified duty and that his symptoms would 
awaken him at night.  Dr. Kipe recommended an electromyelogram (“EMG”) and 
referred Claimant back to Dr. Bomberg. 

10. Claimant returned to Dr. Kipe on November 20, 2012.  Dr. Kipe provided 
Claimant with work restrictions that prohibited Claimant from lifting over twenty pounds.  
Claimant testified at hearing that his last day of work was November 21, 2012.  
Claimant testified that the lifting restrictions would prohibit Claimant from being able to 
chain up his truck when necessary in bad weather. 

11. Claimant testified at hearing that his condition in his bilateral upper 
extremities had somewhat improved since he has been off of work.  The ALJ finds the 
testimony of Claimant to be credible and persuasive. 

12. Claimant was referred by Respondents for an independent medical 
examination (“IME”) with Dr. Clinkscales on February 4, 2013.  Dr. Clinkscales 
performed a physical examination including a Phalen’s test.  Dr. Clinkscales issued a 
report noting his diagnosis of bilateral lateral epicondylitis and probable left carpal 
tunnel syndrome.  Dr. Clinkscales recommended EMG testifying and injections.  Dr. 
Clinkscales’ report is silent on the issue of whether Claimant’s condition was related to 
his employment with Employer. 

13. Claimant returned to Dr. Bomberg on February 6, 2013.  Dr. Bomberg 
again opined that Claimant’s condition was related to his work with Employer and 
recommended Claimant proceed with carpal tunnel release surgery on the left wrist and 
cortisone injections for his bilateral lateral epicondylitis. 

14. Claimant testified at hearing regarding his recreational activities and 
hobbies that included racing cars on the weekend and riding dirt bikes.  Claimant 
testified he bult a dirt race track in 2011 to use for his car racing.  Claimant also testified 
that he performs mechanical work on the dirt bikes he owns.   

15. Respondents retained Mr. McClure to perform a physical job demands 
and work task analysis for Claimant’s position as a truck driver for Employer.  Mr. 
McClure reported that Claimant’s job as a truck driver required occasional push/pull 
force of 30 pounds when using the pallet jack.  Mr. McClure’s report does not report on 
the amount of force involved in driving the truck with the steering wheel shaking. 

16. Respondents obtained a records review IME from Dr. Mitchell on March 4, 
2013.  Dr. Micthell consulted the Cumulative Trauma Guidelines as set forth by the 
Workers’ Compensation Medical Treatment Guidelines and ultimately opined that 



 

 

Claimant’s condition was not related to his work as a truck driver.  In coming to this 
conclusion, Dr. Mitchell reviewed the report from Mr. McClure to come to this opinion. 

17. Dr. Mitchell, after reviewing Claimant’s job analysis and the Cumulative 
Trauma Guidelines determined that Claimant’s carpal tunnel syndrome and lateral 
epicondylitis were not related to Claimant’s work as a truck driver because his job duties 
did not meet the criteria in the Cumulative Trauma Guidelines for work-relatedness.  Dr. 
Mitchell opined that according to the Colorado Workers’ Compensation Cumulative 
Trauma Conditions Medical Treatment Guidelines, carpal tunnel syndrome is 
associated with a combination of force repetition and vibration; or a combination of 
repetition and force for six hours; or a combination of repetition of forceful use with 
awkward postures for six hours; or a combination of forced repetition and awkward 
posture.  Dr. Mitchell opined in her report that Claimant’s description of driving 
approximately six hours a day and loading/unloading freight the remaining 4-6 hours per 
day did not meet those criteria.   

 
18. Dr. Mitchell noted that lateral epicondylitis would be associated with 

awkward posture, i.e. forearm supination beyond 45 degrees and forceful lifting; or a 
combination of force and possible awkward posture such as repetitive turning and 
screwing; or a combination of force and repetition with force in wrist/hand repetition.  Dr. 
Mitchell opined that Claimant’s job duties did not meet these criteria and opined that 
Claimant’s lateral epicondylitis was not work related. 

 
19. Dr. Mitchell testified in her post-hearing deposition consistent with her IME 

report.  Dr. Mitchell noted that neither Claimant’s lateral epicondylitis, nor his carpal 
tunnel syndrome met the qualifications for being work related under the Colorado 
Workers’ Compensation Cumulative Trauma Conditions Medical Treatment Guidelines.  
Dr. Mitchell noted in her deposition that she had reviewed Claimant’s testimony at 
hearing regarding his work activities and his testimony did not change her opinions.  Dr. 
Mitchell testified that Claimant did not have the vibration referred to in the Colorado 
Workers’ Compensation Cumulative Trauma Conditions Medical Treatment Guidelines 
referred to vibration from power tools and noted that she was not aware of any studies 
indicating that driving would be a risk factor for carpal tunnel syndrome from vibration. 

 
20. The ALJ credits the opinions of Dr. Bomberg over the contrary opinions of 

Dr. Mitchell.  Respondents note that Dr. Mitchell was the only physician who applied the 
Medical Treatment Guidelines in coming to her opinion.  The ALJ notes, however, that 
Dr. Bomberg is the treating physician and finds his opinion to be more credible and 
persuasive in the present case.  The ALJ also notes that Respondents obtained an IME 
from Dr. Clinkscales and had the opportunity to forward the same information that was 
provided to Dr. Mitchell to Dr. Clinkscales to obtain an opinion regarding causation of 
Claimant’s condition, but chose not to do so in this case. 

 
21. The ALJ finds that Claimant has demonstrated that it is more probable 

than not that his left carpal tunnel syndrome and lateral epicondylitis are related to his 
work with Employer as a truck driver.  The ALJ finds and determines that Claimant’s 



 

 

treatment with Dr. Bomberg, Ms. Holm, Dr. Kinder and Dr. Kipe are reasonable and 
necessary to cure and relieve the Claimant from the effects of his industrial injury.   

 
22. The ALJ finds that Claimant has proven that it is more likely not that 

Claimant had restrictions as a result of his occupational disease and that he left work as 
a result of the restrictions effective November 21, 2012.  The ALJ determines that 
Claimant has proven that he is entitled to temporary disability benefits commencing 
November 21, 2012 and continuing until terminated by statute of law. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2011.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S., supra.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., supra.  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of her employment.  A compensable 
industrial accident is one that results in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the 
employee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  See H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury Fund v. 
Thompson, 793 P.2d 579.  A work-related injury is compensable if it “aggravates, 
accelerates or combines with” a preexisting disease or infirmity to produce disability or 
need for treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a 
sufficient “nexus” or relationship between the Claimant’s employment and his injury is 
one of fact for resolution by the ALJ based on the totality of the circumstances.  In re 



 

 

Question Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  
The question of whether a claimant has proven that a particular disease, or aggravation 
of a particular disease, was caused by a work-related hazard is one of fact for 
determination by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251 (Colo. App. 1999). 

4. The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is 
defined by Section 8-40-201(14), C.R.S. as: 

 [A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

5. This section imposes additional proof requirements beyond that required 
for an accidental injury by adding the “peculiar risk” test; that test requires that the 
hazards associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
The existence of a preexisting condition does not defeat a claim for an occupational 
disease.  Id.  A claimant is entitled to recovery only if the hazards of employment cause, 
intensify, or, to a reasonable degree, aggravate the disability for which compensation is 
sought.  Id.  Where there is no evidence that occupational exposure to a hazard is a 
necessary precondition to development of the disease, the claimant suffers from an 
occupational disease only to the extent that the occupational exposure contributed to 
the disability.  Id.  Once claimant makes such a showing, the burden shifts to 
respondents to establish both the existence of a non-industrial cause and the extent of 
its contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992). 

6. As found, Claimant has proven by a preponderance of the evidence that 
his left carpal tunnel syndrome and bilateral lateral epicondylitis is related to his 
employment with Employer as a truck driver.  As found, Claimant’s treatment from Dr. 
Kinder, Dr. Kipe and Dr. Bomberg is determined to be reasonable and necessary to 
cure and relieve To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability resulted in 
an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
Section 8-42-103(1)(a), supra, requires claimant to establish a causal connection 
between a work-related injury and a subsequent wage loss in order to obtain TTD 
benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two 
elements:  (1) Medical incapacity evidenced by loss or restriction of bodily function; and 
(2)  Impairment of wage earning capacity as demonstrated by claimant's inability to 



 

 

resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no 
statutory requirement that claimant establish physical disability through a medical 
opinion of an attending physician; claimant's testimony alone may be sufficient to 
establish a temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 
1997).  The impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability effectively 
and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo.App. 1998).   

7. As found, Claimant has proven by a preponderance of the evidence that 
he is entitled to TTD benefits the Claimant from the effects of his occupational disease 
from November 21, 2012 and continuing until terminated by law or statute. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable medical treatment necessary to 
cure and relieve the Claimant from the effects of the industrial injury provided by 
physicians authorized to treat Claimant. 

2. Respondents shall pay Claimant TTD benefits commencing November 21, 
2012 and continuing until terminated by law or statute. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 9, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 



 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-885-675-01  

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
the proposed lumbar spine surgery is reasonable and necessary medical treatment 
designed to cure and relieve the Claimant from the effects of his industrial injury? 

FINDINGS OF FACT 

1. Claimant testified that on October 18, 2011 while employed with Employer 
he was delivering a part to a business when he stepped out of a truck, felt disoriented 
and fell to the ground.  Claimant testified that he tried to get up but could not and was 
experiencing severe pain on his right side including his knee, shoulder and head.  
Eventually an employee from the company he was delivering too got the part and 
signed for the part.  Claimant got back in his truck, returned to Employer’s office and 
reported his injury. 

2. Claimant was referred for medical treatment to Dr. Vangemert.  Dr. 
Vangemert evaluated Claimant on October 18, 2011 and noted Claimant was making a 
delivery when he slipped on some rough pavement and landed on his right side.  
Claimant complained of pain in his right foot, knee, hip, shoulder and right side of his 
head.  Claimant reported a history of having prior right knee surgery.  Dr. Vangemert 
noted Claimant had tenderness over the anterior aspect of his right shoulder and his 
right hip was tender laterally.  Dr. Vangermert noted Claimant’s right knee was tender 
with palpable hardware in the lateral aspect of the knee and the right foot was tender 
without swelling of deformity. 

3. Claimant returned to Dr. Vangemert on October 19, 2011 with continued 
complaints of right knee pain with “burning inside”.  Dr. Vangemert released Claimant to 
returne to work so long as he doesn’t have to walk for more than thirty (30) feet.  
Claimant again returned to Dr. Vangemert on October 26, 2011 with continued 
complaints of right sided pain that was not really different than when it first started.   

4. Claimant returned to Dr. Vangemert on November 15, 2011 and reported 
back pain with some toe numbness.  Claimant reported he was performing physical 
therapy three times per week, but did not feel like he was progressing.  Claimant 
reported he had previously had surgery but his pain was not in the same area.  
Claimant also reported some “popping” in his left heel. 

5. Claimant’s physical therapy records from November 15, 20111 note that 
Claimant injured his left ankle getting out of bed.  The therapist, Mr. Coon, noted 
moderate swelling of the subtalar joint and on both medial and lateral side of the 
calcaneous with tenderness to palpation along the gastroc muscle and Achilles tendon.  



 

 

Claimant returned to the physical therapist on November 17, 2011 and effusion and 
swelling in the left ankle were noted.  The physical therapist noted problems with 
Claimant’s gait, but did not record complaints of back pain from Claimant. 

6. Claimant has a long history of prior back complaints dating back to at least 
1989.  Claimant’s prior back treatment included a surgical fusion from the L3 level to the 
sacrum that was performed in 1993.  Claimant testified that despite the back fusion, he 
was not experiencing back symptoms prior to the fall on October 18, 2011. 

7. Claimant testified at hearing that when he went to the doctor he had pain 
in the small of his back and right below his shoulder blades.  However, the medical 
records do not reveal Claimant complaining of back pain until his November 15, 2011 
evaluation. 

8. Claimant returned to Dr. Vangemert on December 16, 2011 and noted 
complaints of pain across the small of his back and then down the left lower extremity 
laterally into the left ankle.  Claimant also reported burning down the left thigh as well as 
pain down the anterior right thigh to just below the knee.  Dr. Vangemert referred 
Claimant for x-rays of the lumbar spine. 

9. Claimant returned to Dr. Vangemert on December 30, 2011.  Evaluation of 
Claimant’s back was reported to be normal except for tenderness in the right lumbar 
region.  Dr. Vangemert noted Claimant had undergone lumbar spine x-rays that 
demonstrated the previous fusion in the lumbar spine.  Claimant returned to Dr. 
Vangemert on January 27, 2012 and noted he had undergone a magnetic resonance 
image (“MRI”) of his right knee that was not too helpful.  Dr. Vangemert noted that Dr. 
Singh had reported some atrophy if the anterior thigh muscle with numbness of the 
lateral aspect of the right thigh and referred Claimant for an MRI of the lumbar spine. 

10. Claimant was referred to Dr. Farragher for his low back condition.  Dr. 
Farragher evaluated Claimant on February 10, 2012 and noted that Claimant reported 
an injury on October 18, 2011 when he steeped in a hole and fell on to his right side.  
Dr. Farragher reported Claimant had lower back pain with right hip and leg pain.  Dr. 
Farragher noted Claimant’s prior back surgery with rods and hardware in the lumbar 
spine and reported that Claimant’s current complaints included right leg pain in an L4 
lateral distribution with numbness and tingling and profound weakness in the hip and 
knee and also the right foot.  Dr. Farrgher reported Claimant was going through physical 
theapy focused on the right leg weakness that included electrical stimulation.  Dr. 
Farragher diagnosed lower back pain and right leg pain of uncertain etiology but likely 
due to foraminal stenosis created at the L3-4, L4-5 or L5-S1 levels.  Dr. Farragher 
recommended thoracic and lumbar computed tomography (“CT”) scans and continued 
physical therapy along with increasing Claimant’s medications. 

11. The CT scan was eventually performed on April 3, 2012 and 
demonstrated degenerative changes and stenosis at the L1-2 and L2-3 levels.   



 

 

12. Claimant returned to Dr. Farragher following the CT scan on April 13, 
2012.  Dr. Farragher noted that the CT scan of the lumbar spine showed a breakdown 
above the fustion at the L2-3 level with moderate central spinal stenosis and also right 
sided L4-5 foraminal stenosis with akylosing spondylosis of the sacroiliac joints.  Dr. 
Farragher diagnosed Claimant with (1) failed lumbar surgical syndrome status post L3-
S1 fusion and S1 pedicle screws; (2) breakdown above the fusion at L2-3 with moderate 
central stenosis; (3) right sided L4-5 forminal stenosis, primarily a process of the disc 
osteophyte complex; and (4) SI joint pain and dysfunction secondary to ankylosis.  Dr. 
Farragher recommended a right L4-5 transforaminal epidural injection and pool therapy.   

13. Claimant underwent a series of epidural steroid injections that did not 
provide him with any relief.  Claimant was referred to Dr. Orndorff on June 26, 2012 for 
evaluation.  Dr. Orndorff recommended a CT myelogram of the lumbar spine to get a 
good assessment of his stenosis that Dr. Orndorff considered to be Claimant’s main 
problem.  The CT myelogram was performed on July 6, 2012 and showed the previous 
fusion from L3 to S1 with good incorporation of the interbody and posterolateral 
arthrodesis.  Dr. Orndorff noted that Claimant had adjacent segment stenosis at L3-4 
and L2-3 as well as mild stenosis at L1-2 and adjacent segment disease at the L2-3 
level.  Dr. Orndorff recommended a repeat L2 transforaminal injection. 

14. Claimant underwent a bilateral L2 transforaminal injection under the 
auspices of Dr. Wallach on July 18, 2012.  Claimant reported only transient relief from 
the injection.   

15. Claimant returned to Dr. Orndorff on August 24, 2012 for evaluation.  Dr. 
Orndorff noted that claimant presented with a work-related injury with adjacent segment 
disease and L2-3 lumbar stenosis and neurogenic claudication that had failed non-
operative treatment.  Dr. Orndorff recommended an extreme lateral interbody fusion at 
L2-3 with posterior revision laminectomy decompression from L1 through L4.   

16. Dr. Orndorff recommended authorization for the surgery and the surgery 
was denied. 

17. Respondents referred Claimant for an independent medical evaluation 
with Dr. Klajnbart on January 13, 2013.   Dr. Klajnbart reviewed Claimant’s medical 
records, obtained a history from the Claimant and performed a physical examination.  
Dr. Klajnbart opined that Claimant had a pre-existing long-standing disease process 
resulting in L3 through S1 posterior instrumented fusion.  Dr. Klajnbart reported that the 
CT scan showed Claimant has congenitally short pedicles leading to spinal stenosis and 
neurogenic claudication.  Dr. Klajnbart opined that these findings were not a direct result 
of Claimant’s injury.  Dr. Klajnbart opined that the surgery was reasonable to treat 
Claimant’s condition, but was not a direct result of the fall that occurred on October 18, 
2011.  Dr. Klajnbart testified by deposition in this matter consistent with his IME report.  
The ALJ finds the opinions expressed by Dr. Klajnbart to be credible and persuasive. 

18. Dr. Orndorff issued a report dated February 15, 2013 that opined that 
while Claimant did have a previous L3 to S1 fusion, he had been doing reasonably well 



 

 

unitl his most recent fall on October 18, 2011.  Dr. Orndoff opined that Claimant had an 
exacerbation from this fall that could be causing significant pain and disability related to 
the fall. 

19. The ALJ determines that based on the medical records and the records 
from the physical therapist, Claimant did not begin to complain of back pain to his 
treating physicians after the fall until November 15, 2011 at the earliest.  The physician’s 
appear to agree that Claimant’s problems stem from segmental disease related to the 
Claimant’s prior lumbar fusion.  The difference of opinion comes from whether the fall 
on October 18, 2011 aggravated Claimant’s pre-existing condition to cause the need for 
medical treatment. 

20. The ALJ notes that Claimant testified at hearing that he was complaining 
of low back pain to his treating physician prior to November 15, 2011, however the ALJ 
credits the medical records and physical therapy records as being more credible in this 
regard than Claimant’s testimony.  The ALJ notes that the therapy records document 
the therapist reporting complaints Claimant had to his left ankle that appear unrelated to 
the industrial injury and finds that if Claimant was complaining of low back pain prior to 
November 15, 2011 to either the therapist or to his physicians, there would more likely 
than not be some record of the complaints in the medical records. 

21. The ALJ therefore concludes that Claimant’s complaints of back pain likely 
did not develop until November 15, 2011, four weeks after the industrial injury.  The ALJ 
concludes that the temporal relationship of Claimant’s back complaints is insufficient to 
establish that the fall on October 18, 2011 aggravated Claimant’s pre-existing condition 
and resulted in the need for the proposed medical treatment.   

22. The ALJ concludes that Claimant has failed to demonstrate that it is more 
probable than not that the lateral interbody fusion at the L2-3 with posterior laminectomy 
decompression from L1-L4 proposed by Dr. Orndorff is reasonable and necessary to  
cure and relieve the Claimant from the effects of the industrial injury. 

23. The ALJ concludes that the opinions of Dr. Klajnbart regarding the need 
for the surgery to be more credible and persuasive than the contrary opinions 
expressed in the record. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S, 
2008.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 



 

 

employer.  Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra.      

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with” a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

4. As found, claimant has failed to prove by a preponderance of the evidence 
that his fall on October 18, 2011 aggravated Claimant’s pre-existing condition causing 
the need for the lateral interbody fusion at L2-3 with posterior laminectomy 
decompression from L1-L4.  In coming to this conclusion, the ALJ finds the opinions 
expressed by Dr. Klajnbart to be credible and persuasive.   

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for medical treatment in the form of a lateral interbody 
fusion at L2-3 with posterior laminectomy decompression from L1-L4 is denied and 
dismissed. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 



 

 

statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 9, 2013 

 
Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-770-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
suffered a worsening of his condition that entitles him to reopen his claim for benefits? 

 Whether Claimant has proven by a preponderance of the evidence that 
the proposed left shoulder injury is reasonable and necessary to cure and relieve the 
Claimant from the effects of the industrial injury? 

 Whether Respondents have proven by a preponderance of the evidence 
that the claim should be reopened to allow Respondents to withdraw their admission of 
liability? 

FINDINGS OF FACT 

1. Claimant has been employed with Employer for 18 years as an orchestra 
teacher.  Claimant’s job duties include setting up the orchestra class by lifting upwards 
of 30-45 chairs and music stands and setting the chairs and stands in proper spots.  
Claimant then takes down the chairs and stands by stacking the chairs and storing the 
chairs in the appropriate place.  Claimant also as a part of his job duties will 
demonstrate for his students playing the various instruments during the course of the 
day.  Claimant also uses both upper extremities to conduct the orchestra while holding a 
baton. 

 
2. Claimant testified that he performs these duties each day at the high 

school and the middle school where he teaches.  Claimant also testified that in the past 
year he has begun teaching a health and wellness class.  Claimant’s testimony was 
confirmed by *A, the principal at the high school where Claimant works.  *A also testified 
that Claimant’s job duties have increased as his class sizes have increased over the 
years.   

 
3. Claimant testified at hearing that he began noticing problems in his 

bilateral shoulders in approximately 2003 or 2004.  Claimant testified that on or about 



 

 

September 26, 2011 his should problems worsened to the point that he was dropping 
his baton.  Claimant reported his shoulder problems to his Employer on September 26, 
2011 as a work related problem and was referred  for medical treatment 

 
4. Claimant was initially evaluated by Mr. Harkreader, a nurse practitioner 

working with Dr. Stagg, on September 28, 2011.  Mr. Harkreader noted that Claimant 
reported a history of bilateral shoulder pain for the past four to five years and a history 
of prior right shoulder surgery for a torn labrum 10 years earlier.   Claimant testified at 
hearing that he had surgery on his shoulder after a mountain biking accident 
approximately 12 years ago, but was unsure which shoulder had undergone surgery.  
Mr. Harkreader noted that Claimant reported having had both shoulders injected by his 
personal physician, Dr. Twardowski and had sought consultation previously with Dr. 
Copeland.  Mr. Harkreader noted that Claimant’s shoulder symptoms would subside in 
the summer and flare up after the first week of school.  Mr. Harkreader provided 
Claimant with injections into both shoulders. 

 
5. Claimant returned to Mr. Harkreader on October 5, 2011 with complaints 

of a crunching in his shoulders when he comes to 90 degrees of abduction that was 
worse on the left than on the right.  Claimant also complained of a tingling sensation in 
his hands.  Claimant reported some relief with the injections.  Mr. Harkreader noted that 
Claimant had clinical findings consistent with nerve irritation of his bilateral upper 
extremities and referred Claimant to Dr. Burnbaum for nerve conduction studies. 

 
6. Dr. Burnbaum performed nerve conduction studies on October 24, 2011. 
 
7. Claimant returned to Mr. Harkreader on November 7, 2011 with continued 

complaints of bilateral shoulder pain.  Mr. Harkreader diagnosed Claimant with bilateral 
shoulder pain and acromioclavicular arthrosis and partial tearing of the supraspinatus 
and subscapularis, subluxing bicep tendon and right upper extremity intermittent 
paresthesis that was suggestive of thoracic outlet syndrome.  Mr. Harkreader referred 
Claimant to Dr. Huang for surgical consultation. 

 
8. Claimant was evaluated by Dr. Huang on November 17, 2011.  Dr. Huang 

diagnosed Claimant with bilateral shoulder pain with a right shoulder subscapularis tear 
and medial biceps subluxation/dislocation.  Dr. Huang performed a right rotator cuff 
repair with open subpectoral biceps tendodesis and right shoulder subacromial 
decompression on November 23, 2011. 

 
9. Following Claimant’s surgery, he continued to follow up with Mr. 

Harkreader and his physical therapist.  Mr. Harkreader provided Claimant with work 
restrictions involving the right arm, but the majority of the treatment following the 
surgery was focused on Claimant’s right shoulder.  Mr. Harkreader noted on February 
14, 2012 that he was examining only Claimant’s right shoulder and reported Claimant 
was making progress with his recovery.  However, Mr. Harkreader continued to note in 
his reports that Claimant’s presenting problem was “bilateral shoulder pain”.   

 



 

 

10. Claimant’s right shoulder condition continued to improve and by May 21, 
2012 his right shoulder was noted to be very much improved.  Mr. Harkreader 
requested Claimant follow up in one month with Dr. Stagg for “MMI of the right shoulder 
and impairment rating”.  Mr. Harkreader noted that Claimant may need future post-MMI 
visits for his left shoulder. 

 
11. Dr. Stagg placed Claimant at MMI on June 18, 2012 and provided him 

with an impairment rating of 4% of the right upper extremity.  Dr. Stagg noted a 
diagnosis of (1) post right shoulder surgery, rotator cuff repair and subacromial 
decompression and (2) left shoulder impingement.  Dr. Stagg recommended post-MMI 
care of one to two visits over the next six months. 

 
12. Respondents filed a final admission of liability (“FAL”) on July 20, 2012.  

Claimant did not object to the FAL and the claim was closed as a matter of law. 
 
13. Claimant returned to Mr. Harkreader on September 19, 2012 with reports 

that his right shoulder was feeling great and, while the left shoulder did well throughout 
the summer, after coming back to school and having three weeks of classes, he noticed 
increased pain in the left shoulder, grating, grinding and decreased range of motion.  
Mr. Harkreader diagnosed Claimant with left shoulder pain with impingement and most 
likely rotator cuff tendinopathy and referred Claimant to Dr. Luker for evaluation.   

 
14. Dr. Luker evaluated Claimant on November 14, 2012.  Dr. Luker noted 

Claimant reported he was doing badly with increased pain that prohibited Claimant from 
doing his job, washing his hair and getting dressed in the morning.  Dr. Luker diagnosed 
Claimant with a left shoulder rotator cuff tear, supraspinatus with possible biceps tendon 
and/or subscapularis involvement.  Dr. Luker recommended surgery and on December 
20, 2012, Claimant underwent surgery on his left shoulder that included arthroscopic 
rotator cuff repair with subacromial decompression and open subpectoral biceps 
tenodesis.   

 
15. Claimant performs significant activities outside of work.  Claimant began 

participating in an exercise program at the request of his physicians and his wife in 
2008.  When Claimant began his exercise program he weighed over 300 pounds.  
Claimant proceeded to lose approximately 150 pounds while working out and began to 
participate in competitive body building activities. 

 
16. Claimant has had significant success in the competitive body building and 

was featured in an article in the Denver Post in 2009 after finishing in the top five in all 
three classes of competition he entered in a competition earlier in 2009.  Claimant 
continued to participate in competitions including a competition over Labor Day 
Weekend in September 2011, shortly before he began seeking treatment for his 
shoulders. 

 
17. Claimant testified at hearing that he would perform numerous lifting 

exercises in preparation for the bodybuilding competitions, but tried to avoid lifting 



 

 

weights over his head because it caused him pain with his shoulders.  Claimant testified 
as to the various lifts his performed and noted that he would attempt to get his body fat 
down to around 4% in the weeks leading up to the competitions.  

 
18. Claimant and his wife both testified consistently that Claimant had 

complained of bilateral shoulder pain before he began weight training.  This testimony 
was corroborated by the testimony of - and -.   

 
19. *A likewise testified that he was aware of Claimant’s weight lifting activities 

as Claimant had undergone a significant weight reduction and appearance change in 
the time following when he began his training. 

 
20. The ALJ notes that Claimant was forthright with his treating physicians 

regarding his body building activities and notes that Claimant’s treating physicians, in 
their reports, did not express an opinion that Claimant’s shoulder problems were related 
to his lifting weights in preparation for the body building competitions as opposed to his 
work.  The ALJ also finds as credible Claimant’s testimony that he would perform more 
body building activities during the summer months as he prepared for the 2009 
competition and the 2011 competition, than he did during the school year.  The ALJ 
finds Claimant’s medical records credible in that they report his shoulder discomfort 
would increase when Claimant returned to work for Employer after not working during 
the summer. 

 
21. Respondents obtained a records review independent medical examination 

(“IME”) of the Claimant with Dr. Roth on September 25, 2012.  Dr. Roth reviewed 
Claimant’s medical records and the aforementioned Denver Post article.  Dr. Roth 
opined that it was his medical opinion that Claimant’s bilateral shoulder arthrosis and 
the symptoms emanating from the arthrosis were independent and unrelated to his work 
activities.  Dr. Roth opined that even if Claimant experienced discomfort in his shoulders 
at work, it did not require the inference that the work was causing Claimant’s underlying 
medical condition. 

 
22. Mr. Harkreader, in filling out a form prepared by Claimant’s counsel on 

January 14, 2013, opined that Claimant’s work as an orchestra instructor cased, 
contributed to or accelerated the progression of the arthrosis in Claimant’s right and left 
shoulders and caused, contributed to or accelerated the need for medical treatment to 
Claimant’s right and left shoulder. 

 
23. Claimant testified at hearing that his shoulder symptoms tend to subside 

during the summer months when he is off of work and not performing his job with 
Employer.  The ALJ finds Claimant’s testimony in this regard to be credible and 
persuasive and supported by the medical records that were entered into evidence. 

 
24. The ALJ credits the opinions expressed by Mr. Harkreader and the 

testimony of Claimant at hearing and determines that Claimant has proven by a 
preponderance of the evidence that he suffered a worsening of his left shoulder 



 

 

condition in September 2012 that was related to his admitted occupational disease with 
a date of onset of September 26, 2011.  The ALJ credits the opinions of Mr. Harkreader 
and Dr. Luker and finds that the proposed left shoulder surgery recommended by Dr. 
Luker is reasonable medical treatment necessary to cure and relieve the Claimant from 
the effects of his industrial injury. 

 
25. The ALJ finds Respondents have failed to demonstrate that it is more 

probable than not that Claimant did not suffer from an occupational disease that would 
allow Respondents to withdraw their prior admission of liability.  The ALJ notes that 
while Claimant did perform significant activities outside of work associated with his body 
building activities, Respondents have failed to demonstrate that Claimant’s repetitive 
activities at work did not result in Claimant’s need for medical treatment for his 
shoulders.  The ALJ credits Claimant’s testimony and the medical records that show 
Claimant’s onset of symptoms in 2011 and 2012 began when Claimant returned to work 
with Employer and the medical records were consistent in showing that his symptoms 
would subside during the summer when Claimant was away from work, but, according 
to Claimant’s testimony, performing more weight lifting activities. 

CONCLUSIONS OF LAW 

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., (2011).  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. Section 8-43-303(1), C.R.S., provides: 

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen any award on the 
ground of fraud, an overpayment, an error, a mistake, or a change in 
condition …. 

 
 4. Section 8-43-303(1), supra, provides that an award may be reopened on 
the ground of, inter alia, change in condition.  Claimant shoulders the burden of proving 
his condition has changed and his entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 



 

 

(Colo. App. 1986).  A change in condition refers either to change in the condition of the 
original compensable injury or to change in claimant's physical or mental condition 
which can be causally connected to the original injury.  Chavez v. Industrial 
Commission, 714 p.2d 1328 (Colo. App. 1985).  Reopening is appropriate where the 
degree of permanent disability has changed, or when additional medical or temporary 
disability benefits are warranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 
756 (Colo. App. 2000). 

5. As found, the ALJ determines that Claimant has shown that it is more 
likely true than not that his current need for additional medical treatment, including the 
left shoulder treatment is related to a worsening of his condition related to the 
occupational disease.  As found, Claimant’s case should be reopened based on a 
worsening of his left shoulder condition necessitating surgery.  As found, the treatment 
rendered to Claimant’s left shoulder after he was placed at MMI in June 2012 is 
reasonable and necessary to cure and relieve the Claimant from the effects of his 
occupational disease. 

6. Pursuant to Section 8-43-201, supra, a party seeking to modify an issue 
determined by a general of final admission, a summary order, or a full order shall bear 
the burden of proof for any such modification.  In the present case, based on 
Respondents request to withdraw the admission of liability in this case, Respondents 
must prove by a preponderance of the evidence that Claimant did not suffer an 
occupational disease. 

7. As found, Respondents have failed to demonstrate that it is more likely 
than not that Claimant does not suffer from a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s petition to reopen is granted. 

2. Respondents shall pay for the reasonable and necessary medical 
treatment to Claimant’s left shoulder that is necessary to cure and relieve Claimant from 
the effects of the industrial injury. 

3. Respondents request to withdraw the admission of liability is denied and 
dismissed. 

4. All matters not determined herein are reserved for future determination. 



 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 10, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-855-436-02 

CORRECTED ORDER 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to medical benefits after maximum medical improvement (“MMI”) related to 
his April 23, 2011 work injury that is necessary to maintain Claimant at MMI? 

 Whether Respondent has proven by a preponderance of the evidence that 
Claimant suffered a subsequent intervening event that severs their liability for ongoing 
benefits? 

FINDINGS OF FACT 

1. Claimant was employed with Employer for 15 years.  Over the course of his 
employment with Employer, Claimant suffered three injuries to his low back, the last 
occurring on April 23, 2011 and is the subject of the present claim.  Claimant’s prior 
injuries occurred on September 8, 1999 and resulted in low back surgery performed by 
Dr. Fox.  Claimant had another low back injury in June 2003 and again underwent 
surgery under the auspices of Dr. Fox.  Claimant testified at hearing that he has had 
problems with his low back since at least the early 1990’s. 



 

 

2. Claimant testified he was injured on April 23, 2011 when he was lifting a box of 
limes while at work.  Claimant was initially referred to Dr. Coleman for medical treatment 
on April 26, 2011.  Dr. Coleman recommended Claimant undergo a magnetic resonance 
image (“MRI”) of the lumbar spine.  The MRI was performed on May 5, 2011 and 
showed enhancing scar at L4-L5 along with a left paramedian disc protrusion at L1-L2 
and diffuse disc bulging at the right of midline at L5-S1 with an element of recurrent disc 
herniation there along with enhancing scar. 

3. Claimant was subsequently referred to Dr. Lippman for medical treatment.  Dr. 
Lippman recommended physical therapy.  Claimant was subsequently evaluated by Dr. 
Fox on June 15, 2011.  Dr. Fox reviewed the MRI scan and noted that he did not 
identify any acute appearing disc herniations but did not some spondylitic changes 
existing post lumbar laminectomy. 

4. Respondents referred Claimant for an independent medical examination (“IME”) 
with Dr. Bernton on August 2, 2011.  Dr. Bernton reviewed Claimant’s medical records, 
obtained a history from the Claimant and performed a physical examination in 
connection with his IME.  Dr. Bernton noted Claimant’s MRI findings of scarring and 
possible recurrent disc with what he noted could be some subtle nerve root involvement 
at the L4-L5 level with some bulging into the neural foramina.  Dr. Bernton noted 
Claimant had not yet returned to his baseline status and recommended treatment 
including epidural steroid injections. 

5. Claimant returned to Dr. Lippman on September 30, 2011.  Dr. Lippman again 
recommended physical therapy.  Claimant began a course of physical therapy on 
October 11, 2011 with Mr. Weidemann.  Claimant eventually underwent an epidural 
steroid injection (“ESI”) consisting of a bilateral transforminal injection with Dr. Hahn on 
November 15, 2011.  Dr. Hahn documented a 75% improvement following the ESI on 
December 2, 2011.  The ESI’s were repeated at the same level by Dr. Hahn on 
December 13, 2011 and again on January 24, 2012.   

6. The medical records from Dr. Lippman from January 13, 2012, before the third 
ESI note that Claimant was reporting doing a lot better overall with pain at a 4 out of 10.  
On February 15, 2012, after the third ESI, Dr. Lippman noted that Claimant reported he 
was better than he has been in a long time, although his range of motion was 
diminished over what Claimant had demonstrated on his January 27, 2012 office visit 
with Dr. Lippman.  Dr. Lippman noted on March 7, 2012 that Claimant was as good as 
he was going to get and scheduled Claimant for a functional capacity evaluation (“FCE”) 
on March 21, 2012.   

7. Claimant returned to Dr. Lippman on March 28, 2012 at which time Dr. Lippman 
placed Claimant at MMI and referred Claimant to Dr. Feinsinger for an impairment 
evaluation.  Dr. Lippman noted that Claimant would need to get his prescriptions filled 
from time to time, but reported Claimant was getting his prescription medications from a 
physician in Battlement Mesa and no follow up was scheduled with Dr. Lippman.  Dr. 
Feinsinger performed an evaluation for permanent impairment on April 4, 2012 and, 



 

 

after receiving information regarding Claimant’s prior to injuries, provided Claimant with 
a PPD rating of 0% after apportionment on April 12, 2012. 

8. Claimant was evaluated by his personal physician, Dr. Coleman, on April 30, 
2012.  Claimant reported he had coughed the previous week and felt a pull in his back 
and now is having back spasms and was requesting a note for work.  

9. Claimant underwent a Division-sponsored Independent Medical Evaluation 
(“DIME”) by Dr. Hughes on October 8, 2012.  Dr. Hughes reviewed Claimant’s medical 
records, obtained a history and performed a physical examination in connection with the 
DIME.  Dr. Hughes issued a report and provided Claimant with a permanent impairment 
rating of 4% whole person after apportionment.  Dr. Hughes noted in his DIME report 
that Claimant was using medical marijuana to treat his pain and noted that there was no 
scientific basis for the use of medical marijuana for musculoskeletal pain.  Dr. Hughes 
also expressed particular concerns over Claimant’s use of opioid medications at the 
doses Claimant reported taking.   

10. Respondents filed a final admission of liability (“FAL”) on October 22, 2012 and 
admitted for the 4% whole person impairment rating provided by Dr. Hughes.  
Respondents denied liability for post MMI medical treatment in the FAL. 

11. Claimant testified at hearing that he began experiencing increased symptoms in 
his low back and attempted to schedule another ESI at the beginning of December 
2012.  Claimant was unable to get the ESI appointment scheduled, however. 

12. Respondents referred Claimant for an IME with Dr. Scott on February 6, 2013.  
Dr. Scott reviewed Claimant’s medical records, obtained a history and performed a 
physical examination of the Claimant.  Dr. Scott issued an IME report that reported his 
findings.  Dr. Scott noted that on examination Claimant could bend forward to 45 
degrees with extension to 20 degrees and lateral flexion bilaterally to 25 degrees.  Dr. 
Scott opined that Claimant’s ongoing need for maintenance medical treatment would 
predate his April 23, 2011 work injury. 

13. Claimant returned to Dr. Lippman on February 20, 2013.  Dr. Lippman noted that 
Claimant reported he reinjured his back at home, not at work, on February 15, 2013.  
Dr. Lippman noted that Claimant had been working on a limited schedule after being 
placed at MMI.  Dr. Lippman noted that Claimant had essentially no range of motion and 
was tender to percussion of the lumbar spine.  Dr. Lippman took Claimant off of work 
and issued and issued a report dated February 20, 2013 that noted that Claimant was 
seen for a work injury of April 23, 2011 and had been prescribed hydrocodone, physical 
therapy and ESI, but was still having problems.  Claimant was instructed to return in one 
week. 

14. Claimant was re-evaluated by Dr. Lippman on February 27, 2013 and reported 
he did not get any better despite being off for a week.  Claimant reported the only thing 
that has worked in the past is steroid shots.  Dr. Lippman recommended Claimant 



 

 

returne to Dr. Hahn for repeat injections.  Dr. Lippman also provided a prescription for 
Percocet. 

15. Claimant returned to Dr. Lippman on March 6, 2013 and noted that Dr. Hahn 
agreed that ESI would be the next step in treatment.  Dr. Lippman issued a note dated 
March 27, 2013 that noted that Claimant was seeking to have his ESI treatment 
approved, but the claim had been denied because of a question over whether Claimant 
had a new injury or not.  Dr. Lippman noted that he did not believe Claimant had a new 
injury but rather an exacerbation of his initial injury.  Dr. Lippman opined that Claimant 
definitely needed to get the ESI’s performed so he could return to work. 

16. Dr. Scott issued a supplemental report dated March 26, 2013 after reviewing the 
updated medical records that had been forwarded to him for review.  Dr. Scott opined in 
his supplemental report that Claimant had reported an increase in his back pain after 
coughing on April 24, 2012 and had a second reported injury on February 15, 2013 
while at home.  Dr. Scott opined that these subsequent intervening injuries to Claimant’s 
low back are further examples of Claimant’s pre-existing chronic low back condition 
which episodically causes him pain, problems and the need for medical treatment.  Dr. 
Scott opined that Claimant’s ongoing need for medical treatment was not related to 
Claimant’s April 23, 2011 injury. 

17. Claimant testified at hearing that he worked two hours on February 15, 2013 and 
was then sent home because of his pain.  Claimant testified that he then sought an 
appointment with Dr. Lippman.  Claimant testified he told Dr. Lippman that he had 
woken up in a lot of pain and did not do anything out of the ordinary.  Claimant testified 
that he has not worked since February 2013 because of his pain and wanted to get an 
ESI so he could return to work.  The ALJ finds the testimony of the Claimant to be 
credible and persuasive. 

18. Dr. Scott testified at hearing consistent with his reports.  Dr. Scott testified that by 
the time of Dr. Feinsinger’s evaluation on April 4, 2012, Claimant was back at baseline 
for his April 23, 2011 injury.  Dr. Scott testified that it was his opinion that Claimant 
should not have been working as a stocker prior to his April 23, 2011 injury.  Dr. Scott 
testified that it was his opinion that Claimant does not require maintenance medical 
treatment for the April 23, 2011 injury after he was placed at MMI on March 28, 2012.  
Dr. Scott opined Claimant was stable and no further recommendation was 
recommended at that time.  Dr. Scott opined that Claimant’s attempts to get an ESI in 
December 2012 would be related to chronic degenerative changes in Claimant’s low 
back and not the April 23, 2011industrial injury. 

19. The ALJ credits the opinions of Dr. Lippman and the testimony of the Claimant 
and finds that Claimant has proven by a preponderance of the evidence that he is 
entitled to ongoing maintenance medical care, including the ESI treatment performed by 
Dr. Hahn and recommended by Dr. Lippman related to his industrial injury.  The ALJ 
credits the testimony of the Claimant that he attempted to schedule the ESI treatment in 
December 2012 but was unable to do so.  The ALJ credits Dr. Lippman’s opinion and 
finds that Claimant has proven that it is more likely than not that this medical treatment 



 

 

is related to Claimant’s April 23, 2011 work injury and not an intervening event or new 
injury. 

20. The ALJ further notes that Dr. Lippman was recommending further medical 
treatment when he placed Claimant at MMI in the form of medications.  However, Dr. 
Lippman noted Claimant was receiving his medications from another source, and 
therefore, did not recommend follow up treatment.  The ALJ finds, however, that there 
was mention of Claimant’s need for ongoing medications at the time Claimant was 
placed at MMI by Dr. Lippman. 

21. The ALJ therefore finds that Respondents have failed to prove by a 
preponderance of the evidence that Claimant’s medical treatment is related to an 
intervening injury on or about either April 24, 2012 or February 15, 2013.  

22. The ALJ further notes that with regard to his treatment with Dr. Coleman on April 
24, 2012, Claimant was only seeking a note for work, and reported he had prescription 
medications at home.  Claimant then did not seek additional medical treatment for his 
back until he underwent his DIME evaluation.  Claimant then sought treatment for his 
back in December 2012 by seeking an appointment for an ESI as he testified to at 
hearing.    

23. The ALJ notes that Claimant’s testimony establishes that he attempted to 
schedule the ESI in December 2012, prior to any incident on February 15, 2013.  The 
ALJ further finds that the medical records from Dr. Lippman establish that Claimant did 
not suffer a new injury on February 15, 2013, but instead show the continued 
deterioration of his condition after being placed at MMI. 

24. In this regard, the ALJ credits Claimant’s testimony and the medical records, 
including the medical records from Dr. Lippman and finds that Claimant has proven that 
it is more likely than not that his current recommendations for medical treatment are 
reasonable and necessary to maintain Claimant at MMI and related to the April 23, 2011 
work injury. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 



 

 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

3. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

4. As found, claimant has proven by a preponderance of the evidence that 
the proposed medical treatment recommended by Dr. Lippman, including the ESI is 
reasonable and necessary medical treatment intended to maintain Claimant at MMI. 

5. As found, the ALJ credits the opinion of Dr. Lippman over the contrary 
opinions expressed by Dr. Scott and finds that Respondents have failed to demonstrate 
by a preponderance of the evidence that Claimant suffered an intervening injury that 
severs the causal connection of Claimant’s April 23, 2011 industrial injury. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for medical treatment recommended by Dr. 
Lippman necessary to maintain Claimant at MMI.   

2. All medical benefits shall be paid pursuant to the Colorado Medical Fee 
Schedule. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 



 

 

you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 4, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NOS. 4-906-442 and 4-906-659 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury arising out of and in the course of his employment with 
Employer 1 on August 15, 2011? 

 If Claimant did prove a compensable injury, whether Claimant has proven 
by a preponderance of the evidence that he is entitled to reasonable medical treatment 
necessary to cure and relieve the Claimant from the effects of the August 15, 2011 
injury? 

 Whether Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury arising out of and in the course of his employment with 
Employer 2 on September 8, 2012? 

 If Claimant did prove a compensable injury, whether Claimant has proven 
by a preponderance of the evidence that he is entitled to reasonable medical treatment 
necessary to cure and relieve the Claimant from the effects of the September 8, 2012 
injury? 

 If Claimant did prove a compensable injury, whether Claimant has proven 
by a preponderance of the evidence that he is entitled to temporary total disability 
(“TTD”) benefits for the period of September 9, 2012 and continuing? 

 If Claimant did prove a compensable injury, what is Claimant’s average 
weekly wage? 

FINDINGS OF FACT 

1. Claimant was employed with *E2, an uninsured Employer who was 
contracting with Employer 1.  Claimant testified he was hired in March or April of 2011 



 

 

to perform concrete work for *E2.  Claimant testified he was paid $12 per hour while 
working for *E2 and received one payment in the form of a check.  Claimant was 
otherwise paid in cash.  Claimant testified that he worked at *E2 with his uncle, who 
helped him get the job with *E2. 

2. Claimant testified that on August 15, 2011 he was working at a 
construction site located at - Road and - Avenue performing concrete work on a project 
that consisted of constructing an apartment complex.  Claimant testified that on August 
15, 2011, at approximately 11:00 a.m., as he was walking across the site, he tripped 
over a steel sake in the ground and fell to the ground striking his left knee on top of a 
metal stake.  Claimant testified that he also sustained a wound from a rock that got 
stuck in his knee. 

3. Claimant testified he reported his injury to the owner of *E2, *C, Claimant 
testified he told *C he was going to the hospital and *C told Claimant that he was an 
independent contractor and would be “on his own” for any treatment. 

4. Claimant testified that he drove himself to St. Mary’s Hospital where he 
sought treatment in the emergency room (“ER”).   According to the records from the St. 
Mary’s ER, Claimant listed himself as unemployed and was admitted at 11:25 a.m.  
Claimant reported a history to the ER doctor of having fallen from a standing position 
while carrying a heavy tool belt, striking his left knee directly on top of a metallic stake.  
Claimant also noted he got a rock stuck into the knee.  Claimant was complaining of 
severe anterior knee pain that was worse with movement.  The ER physician noted 
mild diffuse swelling of the anterior aspect of the knee with exquisite tenderness and a 
small puncture wound with a little bit of blood present.  X-rays of the knee were 
negative and Claimant was discharged home with a prescription for Keflex and 
Percocet.   

5. Claimant returned to work at *E2 following his ER visit and continued to 
work at *E2 for several weeks until he quit.  Claimant testified he quit *E2 because he 
was having trouble getting paid. 

6. Claimant testified that after the August 15, 2011 incident at work, he would 
notice a “pop” in his knee when he stood up or bent the knee . 

7. *C testified at hearing that he was the owner of *E2 and did not have a 
workers’ compensation insurance policy in effect as of August 15, 2011.  *C testified he 
never had a workers’ compensation policy in effect for the project with Employer 1.  *C 
testified that he contracted with Employer 1 to perform concrete work for the project 
and had hired Claimant to perform the concrete work.   

8. The ALJ finds and concludes that Claimant has proven that it is more 
likely than not that he suffered an injury while employed with *E2 on August 15, 2011.  
The ALJ finds that *E2 was an uninsured subcontractor of Employer 1 and, 
consequently, Employer 1 is Claimant’s statutory employer. 



 

 

9. The ALJ notes that Claimant testified that he was paid in cash for his work 
with Employer 1.  This testimony was corroborated by the testimony of *C who testified 
that Claimant was sometimes paid in cash and sometimes paid in check.  Mr. 
Beaschchea testified Claimant was paid $10 per hour.  The ALJ concludes based on 
the conflicting testimony of Claimant and *C, that the records from Employer 1 that 
documents one check and two withdrawals of petty cash from Employer to document 
Claimant’s wages, that the AWW should be based on this information. 

10. According to the records from Employer 1, over the course of three pay 
periods, Claimant was paid $180 in petty cash, a check for $160 and another payment 
of petty cash of $54.75.  The ALJ notes that the payment of $54.75 does not appear to 
make sense in that Claimant was paid $10 per hour (this would equate to a payment of 
$10 per hour for 5 hours and 28.5 minutes).  The ALJ instead uses the discretionary 
calculation and determines that Claimant’s appropriate AWW should be $170 per week 
based on the two weeks of earnings of $160 and $180.  While Claimant testified he 
was paid more in cash, there was insufficient evidence outside of Claimant’s testimony 
about the approximate amount of money Claimant received in cash for the ALJ to raise 
the AWW for the injury in this case. 

11. Claimant filed a workers’ claim for compensation for the August 15, 2011 
injury on December 19, 2012.  The ALJ finds Claimant failed to timely report the injury 
in writing to the Employer as required by Section 8-43-102, C.R.S. 

12. After leaving *E2, Claimant received unemployment for a period of time 
before applying for and receiving a job with Employer 2. Claimant again worked with 
his uncle while employed with Employer 2.  Claimant was hired to perform concrete 
work on a project working on the oil and gas fields in Wyoming.  Claimant testified that 
as part of this project, he would travel to -, Wyoming where he would stay with other 
Employees of Employer 2 at a Motel 6.  Claimant testified that he began earning wages 
with Employer 2 on June 20, 2012.   

13. Claimant testified that on September 8, 2012, he was at work until 
approximately 3:00 p.m. when work was called off due to high winds.  Claimant 
testified that he and his co-workers returned to the Motel 6 where they were staying 
and began to set up for a barbeque for dinner.  Claimant testified he set up a charcoal 
barbeque outside his motel room and, at approximately 5:30 to 6:00 p.m., he was 
squatted down to attend to the barbeque, and while standing up, he felt severe pain 
and a tear in his left knee.  Claimant testified that he went to the ER in Wyoming the 
next morning because of continued pain in the knee. 

14. According to the medical records from Memorial Hospital of - County, 
Claimant reported on September 9, 2012 with complaints that his left knee felt “stuck”.   
Claimant reported to the ER that he had fallen at work “a couple of years ago” and the 
knee was “acting up for a couple years”.  Claimant was given an x-ray and released 
with a prescription for Norco and a note taking him off of work.  Claimant testified that 
he had symptoms in his knee when he began working for Employer 2.   



 

 

15. Claimant contacted the ER on September 10, 2012 and reported his knee 
“pops” when moving and again noted his work injury over a year ago.  Claimant 
reported he had taken almost all of his medications and was not getting relief.  
Claimant was evaluated by a Dr. Croft who indicated that she would perform surgery 
on Wednesday.  Claimant became hostile after he requested Percocet and the ER 
refused to give him the requested medications.  Claimant informed the ER nurse that 
he would just go out and get drunk. 

16. Claimant then returned to Grand Junction and was evaluated at the St. 
Mary’s Hospital ER.  Dr. Neese evaluated Claimant an noted a history of the Claimant 
complaining of left knee pain on and off for the last several days to weeks that became 
more sever in the last couple of days.  Dr. Neese noted a mild effusion with overlying 
erythema on examination with a positive Murray’s test and limeted range of the motion.  
Dr. Neese noted a likely meniscal injury.  The ALJ notes that the ER records document 
that Claimant sought treatment from an orthopedist who advised Claimant that they 
would need $5,000 up front for the surgery and Claimant sought to have the surgery 
performed in the ER.  Claimant was reportedly very mad that they did not perform the 
surgery upon Claimant’s presentation to the ER. 

17. Claimant testified he sought treatment with Rocky Mountain Orthopedics.  
Claimant did not receive treatment with Rocky Mountain Orthopedics because he was 
rude to the staff at Rocky Mountain Orthopedics. 

18. Claimant subsequently received treatment in the St. Mary’s ER on 
October 24, 2012 for an unrelated hand injury.  Claimant reported pain of 10/10 and 
was diagnosed with a right hand fracture.  Claimant received a prescription for 
Percocet and was provided with a volar splint and a referral to an orthopedist.  
Claimant testified that he has not received medical treatment for his knee on 
September 2012.   

19. Claimant testified that he has not held a steady job since September 8, 
2012.  Claimant testified that he has performed some work for pay in the form of 
repossession work that he has received through a friend.  

20. Claimant argues that the injury occurring on September 8, 2012 is 
compensable because Claimant was in “travel status” at the time of the injury.  
Claimant cites the case of Upchurch v. Industrial Commission, 703 P.2d 628 (Colo. 
App. 1985) for the proposition that an employee in travel status remains continuously in 
the course of employment from the time the employee leaves home until the employee 
returns.   

21. While the ALJ agrees that an employee in travel status remains in the 
course of employment while on travel status, the ALJ does not agree that this resolves 
the issue of compensability.  The Claimant must also prove that it is more likely than 
not, that the injury arose out of his employment with Employer 2.  In this case, Claimant 
suffered the knee injury while standing up from a barbeque while cooking dinner when 
back at the hotel.  The ALJ finds that the act of standing up from a crouched position is 



 

 

a ubiquitous act and that Claimant has failed to prove that the injury was caused by 
any special hazard of his employment with Employer. 

22. In this case, Claimant was simply standing up at the time of the injury.  
The ALJ further notes that Claimant reported to the ER in Wyoming that his knee had 
been “acting up” for a couple of years.  Claimant did not report to the ER that he had 
twisted his knee or that there was any special hazard that he encountered when 
standing up at the barbeque that would result in his knee injury.  The ALJ therefore 
concludes that Claimant has failed to demonstrate that it is more probable than not that 
his injury occurred performing duties arising out of his employment with Employer. 

23. The ALJ further finds that Claimant has failed to prove that it is more likely 
than not that his injury was related to the August 15, 2011 injury when he fell on a 
stake at work.  The ALJ notes that Claimant testified he had some clicking in his knee 
after the August 15, 2011 injury, but Claimant did not report any clicking to the ER on 
August 15, 2011 and did not receive any medical treatment for his knee between 
August 15, 2011 and September 8, 2012.   

24. The ALJ concludes that Claimant’s knee injury was the result of the pre-
existing problems he had in his left knee prior to his employment with Employer 2.  The 
ALJ finds that Claimant has failed to prove that it is more probable than not that the 
pre-existing problems relate back to the August 15, 2011 injury.  Instead, the ALJ 
credits the medical records from the Wyoming ER that relate that Claimant’s left knee 
had been “acting up” for a couple of years prior to his September 8, 2012 incident and 
finds that the injury in this case was the result of a pre-existing nonindustrial infirmity 
and that no special hazard of Claimant’s employment with Employer 2 contributed to 
the accident in question. 

25. The ALJ further notes that Claimant’s credibility in this case is called into 
question by his documented actions with the various medical personnel with whom he 
interacted after the September 8, 2012 injury.  Claimant’s actions depict a person who 
appears to be seeking prescription medications at all costs and who becomes 
belligerent with any individual who does not provide him with the medications he is 
seeking.  The ALJ further notes that this was not a one-time occurrence following the 
injury, but was a pattern with multiple medical providers.  Such actions when depicted 
in the medical records call into question Claimant’s motivations for his actions. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 



 

 

interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

4. In Colorado, only injuries arising out of and in the course of employment 
are compensable under the Workers’ Compensation Act.  See Section 8-41-301(1), 
C.R.S.; Price v. Industrial Claim Appeals Office, 919 P.2d 207, 2120(Colo. 1996).  The 
terms “arising out of” and “in the course of” are not synonymous, and both conditions 
must be proven in order to establish entitlement to workers’ compensation benefits.  In 
re Question Submitted by U.S. Court of Appeals, 759 P.2d 17, 20 (Colo. 1988).   

5. In order to satisfy the course of employment requirement, claimant must 
show that the injury occurred within the time and place limits of her employment and 
during an activity that had some connection with her job function.  Triad Painting Co. v. 
Blair, 812 P.2d 638, 641 (Colo. 1991).  The time limits of the employment include a 
reasonable interval before beginning or after termination of a work shift while leaving the 
premises, collecting pay, or retrieving work clothes, tools or work materials.  See, e.g., 
Ventura v. Albertsons, Inc., 856 P.2d 35, 38 (Colo. App. 1992) (claimant injured 15 
minutes after conclusion of work shit, on employer’s premises while waiting to leave 
work site was found to be compensable); Industrial Commission v. Hayden Coal Co., 
155 P.2d 158 (Colo. 1944) (claimant injured 30 minutes before start of shift, on 
employer’s premises while on his way to check in was found to be compensable). 

6. The definition of “arising out of” is narrower than the definition of “in the 
course of”.  Popovich v. Irlando, 811 P.2d 379, 383 (Colo. 1991).  An injury only arises 
out of employment “when it has its origin in an employee’s work-related functions and is 
sufficiently related thereto as to be considered part of the employee’s service to the 
employer in connection with the contract of employment.”   Id. 

7. As found, on August 15, 2011, Claimant was injured while working for 
Employer 1.  Claimant sought treatment with the St. Mary’s Hospital ER for his left knee 
injury following the incident.  As found, the treatment with St. Mary’s Hospital ER was 



 

 

reasonable and necessary to cure and relieve the Claimant from the effects of the 
industrial injury. 

8. With regard to the September 8, 2012 incident, Claimant was in travel 
status and, thus, he was in the course of his employment with Employer 2 on 
September 8, 2012 when he rose from bending down in front of the barbeque while 
cooking dinner.  However, Claimant must still meet the burden of showing that his injury 
arose out of his employment with Employer 2. 

9. An otherwise compensable injury does not cease to arise out of 
employment because it is partially attributable to a pre-existing physical infirmity of the 
employee.  National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992).  Rather, an injury which results from the concurrence of a pre-
existing condition and a special hazard of employment is compensable.  H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause 
of the accident is a preexisting idiopathic disease or condition, the resulting disability is 
compensable if the conditions or circumstances of employment have contributed to the 
accident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 P.2d 
150 (Colo. App. 1989).  To be an employment hazard for this purpose, the employment 
condition must not be a ubiquitous one; it must be a special hazard not generally 
encountered.  See Ramsdell, supra., (high scaffold constituted special employment 
hazard to worker who suffered epileptic seizure and fell). 

10. As found, the direct cause of Claimant’s knee injury was the pre-existing 
condition of his left knee as reported to the ER physicians.  As found, Claimant has 
failed to demonstrate by a preponderance of the evidence that his injury on September 
8, 2012 was caused by any special hazard of his employment with Employer 2.   

11. The ALJ recognizes that an employee who is on travel status is 
continuously within the course of employment, and therefore is under constant workers’ 
compensation coverage unless a distinct departure is made for a personal errand.  
Employer’s Liability Assurance Corp. v. Industrial Commission, 363 P.2d 646 (Colo. 
1961).  The ALJ further notes that the Colorado Supreme Court has held that where an 
employee is on travel status, activities, the performance of which are necessary to [the 
employee’s] health and comfort … are nevertheless incidents of the employment and 
acts of service therein within the meaning of the Workers’ Compensation Act.  
Alexander Film Co. v. Industrial Commission, 319 P.2d 1074 (Colo. 1957).  Therefore, 
injuries incurred while attending to “the necessities of eating, sleeping, and ministering 
to personal needs while away from home” are generally compensable.  Pacesetter 
Corp. V. Collette, 33 P.3d 1230 (Colo. App. 2001).  However, this case law relates to 
the “in the course of” employment element of Claimant’s case and not the “arising out 
of” element of the case. 

12. The ultimate outcome in this case is no different than if Claimant had a 
history of having a popping in his knee for several years and stood up at work on 
September 8, 2012 prior to leaving to return to the Motel 6.  The mere fact that Claimant 
was injured while at work does not necessitate a finding that the injury is compensable 



 

 

where, as here, Claimant had a history of problems with his left knee in the several 
years prior to his September 8, 2012 injury and has failed to demonstrate any special 
hazard of his employment with Employer 2.  Therefore, Claimant’s claim for benefits 
against Employer 2 is denied and dismissed. 

13. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that his knee injury that he suffered on September 8, 2012 was related to his 
compensable August 15, 2011 injury. 

14. The ALJ must determine an employee’s AWW by calculating the money 
rate at which services are paid the employee under the contract of hire in force at the 
time of the injury, which must include any advantage or fringe benefit provided to the 
Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity Custom Builders v. 
Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995). 

15. As found, Claimant’s AWW is properly calculated based on the wage 
records that reflect the two pay periods in which Claimant was paid $180 and $160 
giving Claimant and AWW of $170.00. 

ORDER 

 It is therefore ordered that: 

1. Employer 1 and Insurer 1 shall pay for the medical bills from St. Mary’s 
Hospital for Claimant’s ER visit on August 15, 2011. 

2. Claimant’s AWW for the August 15, 2011 injury is $170.00 per week. 

3. Claimant’s claim for temporary disability benefits related to the August 15, 
2011 injury is denied and dismissed. 

4. Claimant’s claim for benefits from Employer 2 and Insurer 2 for his injury 
of September 8, 2012 is denied and dismissed. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 



 

 

DATED:  May 25, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-880-748 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
her urinary incontinence, pelvic muscle floor dysfunction and low back pain are related 
to her admitted February 15, 2012 industrial injury? 

FINDINGS OF FACT 

1. Claimant sustained an admitted injury on February 15, 2012.  Claimant 
testified that she was employed with Employer as an attendance secretary.  Claimant 
testified that on February 15, 2012 a child with a behavior disorder who has been 
diagnosed with ADHD began acting up in the hallway, biting, thrashing, head butting, 
kicking, which caused Claimant and another employee to have to remove the child from 
the hallway.  Claimant testified that she restrained the child with a bear hug as she had 
been trained to do, holding the child’s arms to the side when she attempted to lift the 
child to remove the child to a secure room.  Claimant testified that as she tried to lift the 
child, the co-worker was holding the child’s feet and was pulling the child down, causing 
Claimant and the co-worker to be applying counterforce against each other. 

2. Claimant testified that when she lifted, she was lifting the weight of the 
child and the co-workers’ force holding the child down.  Claimant testified she felt 
something pop in her abdomen, felt low back pain and felt pain in her abdominal floor.   

3. Claimant testified that she and the co-worker were then able to lift the 
child and take the child into a secure room where they placed the child and were able to 
leave the room.  Claimant noticed after leaving the child that she had wet her pants.  
Claimant testified that other employees then relieved her and she was able to leave.  
Claimant was not able to get into the doctor until 10:00 a.m. the next morning (February 
16, 2012) when she was able to see Dr. Klein. 

4. Claimant is familiar with Dr. Klein from having treated with Dr. Klein as her 
personal physician.  Claimant reported to Dr. Klein a history of having tried to lift the 
child and arched her back while hugging the child in a safety hold.  Claimant reported 
feeling a sudden pulling sensation in her abdomen.  Dr. Klein noted Claimant had a 
bulge around her belly button if she stands up and trouble holding her urine.  Claimant 
reported since the lifting injury she had been unable to retain her urine without a small 



 

 

amount of incontinence.    Dr. Klein diagnosed Claimant with abdmonial pain around the 
belly button (periumbilical) and urinary incontinence. 

5. Claimant noted a history of urinary incontinence in the past.  Claimant is a 
42 year old female who had previously given birth to three children.  After her third child, 
Claimant had issues with urinary incontinence that was treated surgically in Texas.  
Claimant’s surgery consisted of a bladder resuspension surgery.  Dr. Klein noted that 
Claimant denied any recent history of incontinence.  Dr. Klein noted that while Claimant 
had a history of bladder issues, he suspected this was a new injury.  Dr. Klein referred 
Claimant to Dr. Schaefer in Grand Junction for further evaluation. 

6. Prior to her injury with Employer, Claimant had a 10 year history of taking 
Detrol following the birth of her third child and the development of her urinary 
incontinence.  Detrol is a prescription medication that is used to treat urinary 
incontinence.  Despite this longstanding prescription medication, Claimant testified at 
hearing that she was not suffering from urinary incontinence for years prior to her work 
injury.  The ALJ finds the testimony of Claimant to be credible and supported by the 
medical records that document Claimant dealing with a number of other health issues in 
the years prior to her industrial injury, but do not document any ongoing problems with 
incontinence. 

7. With regard to Claimant’s incontinence issues, Claimant was referred to 
Dr. Nishiya’s office on February 20, 2012 where she was evaluated by Ms. Giovannoni, 
an assistant to Dr. Nishiya.  Claimant reported a history of developing problems with 
urinary incontinence on February 15, 2012 with a history of prior urinary incontinence 
issues resulting in a bladder suspension surgery 9 years earlier.  Claimant returned to 
Dr. Nishiya’s office on March 7, 2012 where she was evaluated by Ms. Qualls, a nurse 
practitioner.  Claimant reported to Ms. Qualls continued urinary symptoms including 
urinary frequency, urinary urgency, urinary leakage with activity and unexpected urinary 
leakage.  Claimant also reported pelvic pain, abdominal pain and low back pain.  
Claimant was not evaluated, according to the medical records, by Dr. Nishiya on either 
the February 20, 2012 nor the March 7, 2012 visits. 

8. Claimant was evaluated by Dr. Schaefer on March 1, 2012.  Claimant 
reported having pain at her umbilicus along with urinary incontinence issues.  Dr. 
Schaefer opined that Claimant was having some pain associated with her hernia and 
recommended surgery.  Claimant eventually underwent surgical repair of the hernia 
under the auspices of Dr. Schaefer on March 9, 2012.  The hernia was accepted as a 
compensable consequence of Claimant’s injury by Respondents. 

9. Following Claimant’s hernia repair, Claimant returned to Dr. Klein on April 
9, 2012.  Dr. Klein noted that her hernia repair was complicated by a wound infection 
that was treated with a prescription for Cipro. Claimant also reported that she was 
scheduled to have urodynamic testing with Ms. Qualls and reported that the Detrol 
appeared to help her urgency symptoms. 



 

 

10. Claimant underwent calibrated uroflowmetry and cystometrogram and a 
electromyography EMG with Dr. Nishiya’s office on April 20, 2012.  Ms. Qualls noted 
that the results of the cystometry demonstrated dysfunctional voiding and Claimant was 
instructed to follow up with Dr. Nishiya on May 17, 2012 for a cystoscopy.   

11. Dr. Nishiya evaluated Claimant on May 17, 2012 for the cystoscopy.  Dr. 
Nishiya noted in his report that he discussed with Claimant the pathophysiology and 
causes of her urinary urge incontinence.  Dr. Nishiya noted that Claimant reported some 
relief of her urgency and urge incontinence with Detrol.  Dr. Nishiya opined that 
Claimant’s urgency was more from pelvic floor muscle dysfunction rather than just an 
overactive bladder and if the pelvic floor muscle dysfunction was treated, her urgency 
and urge incontinence would get better.  Dr. Nishiya noted that he would have the pelvic 
floor therapist teach Claimant urge suppression techniques. 

12. Dr. Klein signed off on Claimant continuing physical therapy on May 21, 
2012 and referred Claimant to Dr. Marbas.  Dr. Klein continued Claimant’s work 
restrictions and allowed Claimant to work full time.  Claimant returned to Dr. Nishiya’s 
office on June 6, 2012 where she was evaluated by Ms. Fife, a physical therapist.  Ms. 
Fife noted a diagnosis of mixed urinary incontinence, dysfunctional voiding, pelvic floor 
muscle incoordination and spasm.  Ms. Fife recommended physical therapy one time 
per week for 12 sessions with manual therapy, therapeutic activities neuromuscular 
reeduction, biofeedback, patient education and a home exercise program.  Claimant 
was provided a TENS unit for pain management.  Dr. Nishiya signed off on a diagnosis 
of female stress incontinence, urge incontinence and dysfunctional voiding. 

13. Claimant was evaluated by Dr. Marbas on June 21, 2012 and noted 
continued problems with stress incontinence.  Dr. Marbas recommended Claimant 
follow up with a surgeon and referred Claimant back to Dr. Schaefer.   

14. Claimant returned to Dr. Nishiya’s office on July 7, 2012 and was 
evaluated by Ms. Stock.  Ms. Stock noted Claimant’s reports of continued incontinence 
and complaints that the pain in her low back had been much worse lately.  Ms. Stock 
noted Claimant had a significant decrease in her sacroiliac (“SI”) joint and pelvic pain 
with ilial rotation correction and TENS pain management during the session and noted 
Claimant was instructed on self ilial correction.  Ms. Stock recommended Claimant 
continue with physical therapy and follow up in one week.   

15. Claimant testified at hearing that she complained to medical providers 
about her low back pain, but the primary focus of her treatment initially was on her 
hernia and her urinary incontinence.  The ALJ finds Claimant’s testimony in this regard 
credible as there is documentation of Claimant complaining to Ms. Qualls on March 7, 
2012 of her low back pain and documentation of Ms. Stock instructing Claimant as to 
self ilial correction to deal with her low back and SI joint pain. 

16. Claimant returned to Dr. Marbas on July 25, 2012. Claimant reported she 
was due to have surgery on August 10, 2012, but had an appointment to see urology 
tomorrow.   



 

 

17. Claimant underwent a laparoscopic surgery for repair/revision of her 
hernia under the auspices of Dr. Schaefer on August 10, 2012.  Claimant returned to Dr. 
Schaefer after the surgery on August 21, 2012 and reported doing well with no 
complaints.    

18. Claimant returned to Dr. Marbas on August 29, 2012 for evaluation.  Dr. 
Marbas noted Claimant was 2 weeks post-operation for hernia surgery and was slowly 
getting better.  Dr. Marbas noted Claimant was still having low back SI pain and not 
improving with urological physical therapy.  Claimant reported she had some pain relief 
with the TENS unit, but had not received physical therapy for the pain.  Dr. Marbas 
reported the pain was sharp and radiated to the front of Claimant’s abdomen.  Dr. 
Marbas diagnosed Claimant with Lumbargo. 

19. Respondents referred Claimant for an independent medical examination 
(“IME”) with Dr. Paz on September 19, 2012.  Claimant filled out a questionnaire in 
connection with the IME that documented her complaints of daily pain in the low back 
and left leg that she reported got worse as the day went on.  Dr. Paz reviewed 
Claimant’s medical records, obtained a history from Claimant and performed a physical 
examination in connection with his IME.  Dr. Paz opined after his examination that 
Claimant’s current diagnosis included periumbilical hernia status post surgical repair 
March 9, 2012 and subsequent revision; periumbilical hernia, status post surgical repair 
2009 and pelvic floor dysfunction.  Dr. Paz opined that that it was not medically 
probable that the persistent urinary incontinence symptoms and the pelvic floor muscle 
dysfunction were causally related to the reported work exposure of February 15, 2012.  
Dr. Paz further opined that although Claimant reported being incontinent during and 
subsequent to the event restraining the child on February 15, 2012, subsequent 
evaluation by the urology office did not diagnose an acute traumatic injury or failure of 
the previous surgical repair for cystocele.  Dr. Paz further opined that it was not 
medically probable that the pre-existing condition of pelvic floor muscle dysfunction was 
aggravated or accelerated by the work exposure of February 15, 2012.   

20. Claimant began treating with a chiropractor, Dr. Spevere on October 9, 
2012.  Claimant reported a history to Dr. Spevere of being injured on the job while 
restraining a student when she was bending forward and felt a sharp pain in her low 
back, groin and abdomen.  Claimant reported she had been diagnosed with a hernia 
and a lumbar strain/sprain injury and that while she had recovered from the hernia 
surgery, her low back, hip and groin pain still persisted.  Claimant returned to Dr. 
Spevere on October 11, 2009 and noted she was feeling better.  On October 15, 2012, 
Claimant returned to Dr. Spevere and noted an acute flare up of low back pain that 
started over the weekend when she drove to Glenwood Springs in her vehicle with 
manual transmission.   

21. Claimant returned to Dr. Marbas on or about October 15, 2012.  Dr. 
Marbas issued a referred for a magnetic resonance image (“MRI”) of her low back.  The 
MRI was performed on October 18, 2012 and demonstrated minimal disc bulges and 
mild facet osteoarthritis at L4-5 and L5-S1.   



 

 

22. Claimant returned to Dr. Marbas on November 1, 2012 and noted that 
Insurer was denying Claimant’s chiropractic care.  Dr. Marbas noted that Claimant 
continued to improve with chiropractic care and the SI joint appeared to be inflamed by 
repetitive motions.   

23. Dr. Fillmore issued a note on November 8, 2012 at the request of 
Respondents in the capacity as a physician advisor for Insurer.  Dr. Fillmore noted his 
opinion that Claimant’s referral for a pain management consultation was not related to 
her February 15, 2012 industrial injury as there was not a reported back injury originally 
and there was no supporting documentation to suggest the patient had a back injury 
with the February 15, 2012 work incident. 

24. Dr. Paz issued a supplemental report dated December 11, 2012 that 
noted he had reviewed the updated medical records involving Claimant’s low back 
condition.  Dr. Paz opined that based on reasonable medical probability, Claimant’s 
etiology of her low back pain was her obesity and underlying genetic factors.  Dr. Paz 
noted that the first documented symptoms of low back pain were on May 17, 2012 and 
the next documented occurrence of low back pain was on July 2, 2012. 

25. Dr. Paz testified at hearing consistent with his reports.  On cross-
examination, Dr. Paz noted that the complaints of low back pain noted by Ms. Qualls on 
March 7, 2012 were not documented by a physician, as Ms. Qualls is not a doctor.  Dr. 
Paz’s testimony in this regard is wholly rejected as Ms. Qualls is employed by Dr. 
Nishiya in a medical capacity.  The ALJ would further note that Claimant was seen on 
multiple occasions at Dr. Nishiya’s office without documentation of Dr. Nishiya 
participating in the evaluation process.  Insofar as Dr. Nishiya finds it appropriate to 
delegate some of his responsibilities to Ms. Qualls, Ms. Stock, Ms. Fife and other 
employees, the ALJ will accept the complaints documented by these employees as 
though they are documented by Dr. Nishiya himself. 

26. Dr. Paz further testified that it was his opinion that Claimant’s pelvic floor 
muscle dysfunction was related to her lifting incident because the testing did not 
demonstrate an acute injury related to Claimant’s pelvic floor muscle dysfunction.  Dr. 
Paz also noted that Claimant had been prescribed Detrol for the previous 9 years and 
noted that it would be inappropriate to continue to prescribe this medication if Claimant 
were not having symptoms of urinary incontinence.   

27. The ALJ credits the testimony of the Claimant and the medical reports 
from Claimant’s treating physicians over the testimony, reports and opinions of Dr. Paz 
and the opinions of Dr. Fillmore and finds that Claimant has proven by a preponderance 
of the evidence that her pelvic floor muscle dysfunction and low back pain are related to 
the February 15, 2012 work injury.   

28. The ALJ notes that the medical records document Claimant reporting back 
pain on March 7, 2012 at the second appointment with Dr. Nishiya’s office and her third 
appointment overall.  The ALJ notes that Claimant’s initial complaints were focused on 
her incontinence issues and the hernia that necessitated surgical repair and finds that 



 

 

the lack of further documentation of low back complaints until May 17, 2012 and July 2, 
2012 is understandable considering the surgery Claimant underwent in March 2012 and 
the ongoing incontinence issues.  The ALJ credits that reports of Dr. Marbas in August 
2012 of Claimant reporting continued complaints of low back pain and finds that this 
supports Claimant’s testimony that she complained of low back pain to her treating 
physicians.  Furthermore, Claimant’s testimony that she was given physical therapy 
instructions regarding her low back pain is supported by the records Ms. Stock from July 
2012 addressing her instructions in dealing with the reported SI pain. 

29. With regard to the pelvic floor muscle dysfunction, while Claimant does 
have a remote history of problems with incontinence resulting in surgery performed 9 
years prior to her injury, Claimant’s medical records support Claimant’s testimony that 
she did not have the problems with incontinence in the time immediately prior to her 
industrial injury, despite being prescribed Detrol.  Claimant experienced an acute onset 
of urinary incontinence when she lifted the child on February 15, 2012 and the medical 
records document Claimant’s continued issues with incontinence following the injury.  
The ALJ finds that the temporal relationship between these symptoms and Claimant’s 
work injury is too strong to ignore and finds that Claimant has proven that it is more 
likely true than not that the lifting incident on February 15, 2012 caused Claimant’s 
current problems with her pelvic floor muscle dysfunction. 

CONCLUSIONS OF LAW 

1. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2011.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  



 

 

See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with“ a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra.  Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  

4. As found, Claimant has proven by a preponderance of the evidence that 
the medical treatment Claimant has received for her low back condition and pelvic floor 
muscle dysfunction is causally related to her February 15, 2012 industrial injury.  As 
found, the testimony of Claimant at hearing and the medial records from Claimant’s 
authorized treating physicians are found to be more credible and persuasive than the 
opinions and testimony of Dr. Paz and the opinion of Dr. Fillmore in reaching this 
conclusion. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable medical treatment provided by 
authorized providers necessary to cure and relieve the Claimant from the effects of her 
industrial injury, including the treatment for her pelvic floor muscle dysfunction and low 
back injury. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 21, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 

 
 



 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-840-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to an award of general maintenance medical treatment for his injury of May 5, 
2011? 

FINDINGS OF FACT 

11. Claimant suffered an admitted injury while employed with Employer on 
May 5, 2011. Claimant testified he was injured when he was conducting a strength and 
conditioning program for Employer and jumped while playing basketball with his 
students and landed on a students’ foot, twisting his ankle. 

12. Claimant sought treatment the following day in the emergency room and 
subsequently came under the care of Dr. Stagg.  Claimant was referred for a magnetic 
resonance image (“MRI”) of his right ankle on October 10, 2011.  The MRI revealed a 
large osteochondral lesion of the talus and chronic anterior talofibular ligament (“ATF”) 
tear.  Claimant was referred to Dr. Copeland. 

13. Dr. Copeland evaluated Claimant on November 4, 2011 and 
recommended surgery.  Claimant received a second opinion from Dr. Khan-Farooqi on 
November 21, 2011 who also recommended surgery.   

14. Claimant was evaluated on January 30, 2012 by Dr. Clanton for surgical 
evaluation.  Dr. Clanton noted Claimant’s MRI results and also recommended surgery to 
include an arthroscopic debridement of the ankle joint with a microfracture of the 
osteochondral defect, followed by repair of the lateral ligaments utilizing a Bostrom 
versus allograft reconstruction. 

15. Claimant underwent surgery on February 15, 2012 under the auspices of 
Dr. Clanton.  Following Claimant’s surgery, he returned to Dr. Clanton for post-surgical 
treatment.  Claimant also returned to Dr. Stagg for treatment.  Dr. Stagg eventually 
placed Claimant at maximum medical improvement (“MMI”) on December 28, 2012 and 
provided Claimant with a permanent impairment rating of 4% of the lower extremity.  Dr. 
Stagg recommended maintenance treatment in the form of 4 to 5 visits over the next 
year. 

16. Respondents filed a final admission of liability (“FAL”) on January 8, 2013 
admitting for the 4% of the lower extremity.  In the FAL, Respondents also admitted for 
“Grover medical per the attached medical report”. 

17. Claimant testified at hearing that he continues to experience pain in his 
ankle with running and jumping. 



 

 

18. As the parties noted at hearing, Section 8-42-107(8)(f), C.R.S. was 
amended by Senate Bill 11-199 to include the following language: 

In all claims in which an authorized treating physician recommends 
medical benefits after maximum medical improvement, and there is no 
contrary medical opinion in the record, the employer shall, in a final 
admission of liability, admit liability for related reasonable and 
necessary medical benefits by an authorized treating physician 

19. Senate Bill 11-199 was signed into law on May 23, 2011.  Claimant 
argued at hearing that the provisions of Senate Bill 11-199 were procedural changes 
and effective on all claims in which a final admission of liability was to be filed after May 
23, 2011.  Respondents argued that the changes were substantive and effective on 
cases with a date of injury after May 23, 2011.  After considering Senate Bill 11-199 in 
its totality and the specific provisions related to Section 8-42-107(8)(f), the ALJ 
concludes that the amendments are procedural changes and effective on all final 
admissions of liability filed after May 23, 2011. 

20. The ALJ notes that the language of Senate Bill 11-199 does not contain 
instruction as to whether the changes are procedural or substantive.  However, the 
specific language in Senate Bill 11-199 concerning the amendment of Section 8-42-
107(8)(f), C.R.S. details the language to be used in an admission of liability and does 
not affect a vested interest to an indemnity benefit, but instead involves the language to 
be used on an admission of liability.  The ALJ further notes that nothing in Senate Bill 
11-199 would prohibit Respondents from challenging any future maintenance medical 
treatment by requesting a hearing on the issue.  This leads the ALJ to conclude that the 
amendments contained in Senate Bill 11-199 are procedural in nature and would apply 
to the present case. 

21. Because the statute requires Respondents to admit for general 
maintenance medical benefits where the authorized treating physician has 
recommended medical treatment after MMI, and there is no contrary medical opinion in 
the record, Claimant has proven that he is entitled to an award for general maintenance 
medical benefits. 

CONCLUSIONS OF LAW 

6. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 



 

 

rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

7. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

8. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

9. Section 8-42-107(8)(f), C.R.S. states: 

In all claims in which an authorized treating physician recommends 
medical benefits after maximum medical improvement, and there is no 
contrary medical opinion in the record, the employer shall, in a final 
admission of liability, admit liability for related reasonable and 
necessary medical benefits by an authorized treating physician 

10. As found, Dr. Stagg, an authorized treating physician, recommended 
medical treatment after Claimant was placed at MMI.  As found, there is no contrary 
medical opinion in the record.  As found, Respondents are therefore required to admit 
liability for related reasonable and necessary medical benefits by an authorized treating 
physician.   

11. As found, this section of the statute applies to the present case even 
though Claimant’s date of injury is May 5, 2011 by virtue of the fact that the 
amendments to Section 8-42-107(8)(f) contained in Senate Bill 11-199 are procedural in 
nature. 

ORDER 

 It is therefore ordered that: 



 

 

3. Respondents shall pay for reasonable and necessary medical benefits 
provided by an authorized treating physician. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 15, 2013 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO.  

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
suffered a compensable injury arising out of and in the course of his employment with 
Employer? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he received was 
reasonable and necessary to cure and relieve the Claimant from the effects of the 
industrial injury and provided by a physician authorized to provide Claimant medical 
care? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary total 
disability (“TTD”) benefits for the period of September 22, 2012 through October 15, 
2012? 

 The parties stipulated at the hearing to an average weekly wage (“AWW”) 
of $1071.52. 



 

 

FINDINGS OF FACT 

1. Claimant is employed as a field support manager for Employer.  Claimant 
has been employed with Employer for 20 years.  Claimant’s job duties as a field support 
manager include convincing dealers to order parts and accessories from Employer, 
performing training for dealerships, doing repair work, performing accident 
investigations.  Claimant testified that his job duties require him to customarily visit 
motorcycle and dealerships throughout his region that includes Colorado, Wyoming and 
New Mexico.  Claimant testified that these visits can cause Claimant to leave his home 
in -, Colorado on Monday and travel through Friday.  Claimant testified that his job 
duties require him to make a certain number of dealership visits each month. 
 

2. Claimant testified that while traveling, the company will reimburse travel 
expenses.  When Claimant travels for work, Claimant can either travel in his personal 
vehicle and submit mileage for reimbursement or he can take a company vehicle and 
use a corporate credit card to pay for his gas.  Claimant testified that he can also take 
his personal vehicle and use the corporate credit card to pay for the gas used in his 
personal vehicle.  Claimant testified that one of his personal vehicles is a motorcycle 
that is a make and model that is made by Employer. 
 

3. Claimant testified that on Saturday, September 22, 2012 he traveled on 
his personal motorcycle to Handlebar Motorsports in Durango, Colorado as part of his 
travel for work.  Claimant brought his wife with him on the trip to Durango.  Claimant 
testified that while at Handlebar Motorsports he talked to the manager about selling 
accessories for Employer and worked on an all-terrain vehicle (“ATV”) that was having 
problems.  Claimant testified that in working on the vehicle, he verified that the vehicle 
would not start and began some diagnostic work to determine the problem.  Claimant 
testified he continued to work on the vehicle until around 5:00 p.m. when he left.   
 

4. After leaving Handlebar Motorsports, Claimant testified he and his wife 
began driving towards Cortez, Colorado to visit the Mesa Verde Yamaha dealership.  
Claimant testified that he stopped and put four (4) gallons of gas in his motorcycle and 
called the dealership to determine if they would be open when he arrived.  Claimant 
testified that he was informed by the dealership that they were moving their vehicles 
inside the showroom and were preparing to close.  Claimant testified that this occurred 
at approximately 5:40 p.m. 
 

5. The records from Employer verify that Claimant used the company credit 
card to purchase gas on September 22, 2012.  Claimant’s supervisor, *D, testified and 
confirmed that Claimant travels as a part of his employment with Employer and 
Claimant is allowed to either submit mileage for reimbursement or to use the company 
credit card to put gas in his vehicle.  *D further testified that Employer would reimburse 
Claimant for meals while traveling.  Claimant entered into hearing a note from the 
service manager for Handlebar Motorsports that reported Claimant was at their 
dealership on September 22, 2012 and worked for several hours helping diagnose a 
problem on an ATV before leaving in late in the afternoon on September 22, 2012. 
 



 

 

6. *D testified that the Mesa Verde Yamaha dealership’s service department 
is open from 9:00 a.m. until 2:00 p.m. on Saturdays.  *D further testified that he was 
unaware as to what the hours of the sales department would be and conceded that 
Claimant could perform his job with the sales department. 
 

7. Claimant testified that after determining that the Mesa Verde Yamaha 
dealership was going to be closed, he and his wife took some time to relax in Mancos at 
the gas station before heading back home.  Instead of heading back home through 
Durango, however, Claimant drove through Dolores and up over Lizard Head Pass.  
Claimant testified he came down into Placerville, stopped at the stop sign and turned 
right onto the highway.  Claimant testified that after driving on the highway he hit 
“something” causing him to wreck his motorcycle.   
 

8. The accident report from the Colorado State Highway Patrol indicates that 
Claimant struck a bear while on his motorcycle.  According to the accident report, the 
accident occurred on Colorado Highway 62 at approximately 8:29 p.m.   
 

9. Claimant lost consciousness at the scene and was taken by ambulance to 
Montrose Memorial Hospital.  Claimant was subsequently treated for a left clavicle and 
left second rib fracture along with concussion symptoms.  Computed tomography (“CT”) 
scans showed pulmonary contusions and Claimant was admitted into the hospital for 
treatment.  Claimant was subsequently discharged from the hospital on September 23, 
2012 and, after being released from the hospital, Claimant came under the care of Dr. 
Parker. 
 

10. Claimant and his wife testified that they had discussed stopping in 
Montrose for dinner on the way back home to Delta, but did not have definite plans.  
After being released from the hospital, Claimant gave a recorded statement to the 
adjuster handling the claim.  The recorded statement was given on October 2, 2012.  
Claimant testified that he gave the recorded statement over the phone after receiving a 
phone call from the adjuster.  Claimant testified he was not expecting the phone call.  
Claimant’s wife participated in the recorded statement.  The ALJ notes that the recorded 
statement for Claimant and his wife is consistent with the testimony provided by 
Claimant and his wife at hearing. 
 

11. Claimant testified that he does not always take his wife with him on his 
trips for business.  Claimant testified, however, that Employer does not prohibit 
employees from bringing their spouses on trips.  This testimony was consistent with the 
testimony of *D at hearing. 
 

12. Claimant was evaluated by Dr. Parker on October 2, 2012 and reported an 
incident while sleeping on his left side when he went to grab his pillow and felt a 
displacement of the clavicle fracture.  Dr. Parker recommended surgical repair of the 
fractured clavicle and on October 5, 2012, Claimant underwent an open reduction and 
internal fixation of the left clavicle under the auspices of Dr. Parker. 
 



 

 

13. Claimant continued to treat with Dr. Parker after the surgery and was 
diagnosed with a hernia.  Claimant’s wife testified at hearing that she noticed the hernia 
after Claimant had undergone surgery and that Claimant did not have the bulge that 
evidenced the hernia prior to his motorcycle accident.  The ALJ notes that the records 
appear to indicate a hernia diagnosis as early as October 28, 2012.  In any event, 
Claimant sought treatment for the hernia from Dr. Mixter on November 26, 2012.  Dr. 
Mixter noted that Claimant’s wife found a lump in his inguinal area about 2 weeks prior.  
Dr. Mixter reported that Claimant was in a motorcycle accident when he hit a bear about 
2 months earlier that resulted in a clavicular fracture. Dr. Mixter diagnosed Claimant 
with a right inguinal hernia and explained to Claimant that she was not sure if it was a 
result of the accident or not as it is not the typical history for a hernia, but it possibly 
could be related.  Dr. Mixter referred Claimant to Dr. McCracken for hernia surgery that 
occurred on December 17, 2012.  Dr. McCracken’s records document the history of the 
motorcycle accident but do not provide an opinion as to whether the hernia is related to 
the motorcycle accident or not. 

 
14. Claimant’s wife testified that she arranged for the referral from Dr. Mixter 

to Dr. Kareus to deal with Claimant’s concussion symptoms.  This is supported by the 
medical records from Dr. Kareus.  Claimant received treatment with Dr. Kareus that 
included neurologic consultation.  Claimant was referred to Dr. Kareus by Dr. Mixter and 
the ALJ finds Dr. Kareus to be within the chain of referrals. This treatment included 
evaluation for Claimant’s post-concussion symptoms including a magnetic resonance 
image (“MRI”) of the brain that took place on December 14, 2012.   The ALJ finds that 
the treatment from Dr. Kareus, including the MRI of the brain, was reasonable and 
necessary to cure and relieve the Claimant from the effects of the industrial injury and 
was within the chain of authorized referrals. 
 

15. Respondents referred Claimant to Dr. Ridings for an independent medical 
examination on February 5, 2013.  Dr. Ridings reviewed some of Claimant’s medical 
records, but not the operative report from the hernia surgery, obtained a history and 
performed a physical examination of the Claimant.  Dr. Ridings ultimately opined that 
Claimant’s clavicle fracture and traumatic brain injury were related to his motorcycle 
accident on September 22, 2012, but the hernia and complaints of left knee pain were 
not related to his industrial injury. 
 

16. The ALJ finds that Claimant’s travel to Durango on September 22, 2012 
was travel that was contemplated by his employment contract with Employer.  In 
support of this finding, the ALJ credits the testimony of the Claimant and the testimony 
of *D that Claimant’s job duties included traveling to dealerships and the evidence that 
Employer provided Claimant with a company credit card to pay for gas while traveling 
for Employer in his personal vehicle.  The ALJ further credits the testimony of *D that 
the Employer would have paid for Claimant’s meal while traveling for work as further 
evidence of the fact that the travel in this case was a product of the terms of the 
employment contract between Claimant and Employer. 
 



 

 

17. The ALJ credits Claimant’s testimony that he attempted to travel to the 
Mesa Verde Yamaha dealership in Cortez after visiting Handlebar Motorsports in 
Durango as credible.  The ALJ notes that the trip to Mesa Verde Yamaha was not on 
Claimant’s calendar for September 22, 2012.  The ALJ also notes, however, that 
Claimant had traveled several hours from his home in Delta to Durango to visit a 
dealership that put him within an hour of visiting a second dealership in the Cortez area.  
The ALJ finds that it would make sense for Claimant to visit a second dealership while 
in the area to fulfill his employment obligations for Employer. 
 

18. The ALJ therefore finds that Claimant was in travel status the entire time 
he was on the trip to Durango and on to Mancos.  The ALJ finds Claimant was returning 
home to Montrose, Colorado over Lizard Head Pass when he was involved in the motor 
vehicle accident.  The ALJ finds that Claimant’s injuries arising out of the motor vehicle 
accident are compensable as arising out of and in the course of his employment with 
Employer. 
 

19. Respondents argue that Claimant was not in travel status because he was 
involved in a substantial deviation at the time of his accident.  The ALJ disagrees.  
While Claimant was not necessarily headed home on the same route that Claimant took 
to Durango (although the evidence does not necessarily establish which route Claimant 
took to Durango), the ALJ finds that it is reasonable for the Claimant to travel from 
Mancos and over Lizards Head Pass as opposed to traveling back to Durango and over 
Red Mountain Pass in order to get from Mancos to his home in Delta.  The ALJ further 
finds that the fact that Claimant had his wife with him on his personal vehicle does not 
make Claimant’s travel status a “substantial deviation” under the circumstances of this 
case. 

20. The ALJ finds that Claimant has failed to demonstrate that it is more likely 
than not that his hernia was related to the compensable industrial injury.  The ALJ 
credits the report from Dr. Mixter that noted Claimant’s hernia could be related, but finds 
that the opinion expressed by Dr. Mixter does not lead the trier of fact to conclude that it 
is more likely than not that the hernia was caused by the motorcycle accident.  The ALJ 
further notes that Dr. McCracken did not provide an opinion as to the relatedness of the 
hernia.  The only physician who did provide an opinion was Dr. Ridings who opined that 
the hernia was not related to the accident.  Dr. Ridings opinion in this regard seems to 
be consistent with Dr. Mixter in that he conceded in his testimony at hearing that the 
hernia could have been caused by the motorcycle accident, but it was not the typical 
presentation.  Nonetheless, because none of the treating physicians opined that the 
hernia was related to the motorcycle accident, the ALJ concludes that Claimant has 
failed his burden of proof in this regard. 

21. The ALJ credits the testimony of the Claimant and the medical records 
and determines that Claimant has proven that it is more likely than not that he missed 
time from work from September 23, 2012 through October 15, 2012 as a result of the 
industrial injury.  The ALJ credits the medical reports that took Claimant off of work 
following the injury along with Claimant’s testimony and finds that this evidence is 
consistent with the finding that Claimant was off of work from September 23, 2012 
through October 15, 2012 as a result of his work injury. 



 

 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

In general, claimants injured while going to or coming from work fail to qualify for 
recovery because such travel is not considered performance of services arising out of 
and in the course of employment.  Berry’s Coffee Shop, Inc. v. Palomba, 161 Colo. 369, 
423 P.2d 2 (1967);  Madden v. Mountain West Fabricators, 977 P.2d 864 (Colo. 1999).  
However, a travel status exception applies when the employer requires the Claimant to 
travel.  The essence of the travel status exception is that when the employer requires 
the Claimant to travel beyond a fixed location established for the performance of his or 
her duties, the risks of such travel become the risks of employment.  Staff 
Administrators, Inc. v. Industrial Appeals Claims Office, 958 P.2d 509 (Colo. App. 1997) 
citing Martin K. Eby Construction Co. v. Industrial Commission, 151 Colo. 320, 377 P.2d 
745 (1963).   

Colorado courts recognize exceptions to this general rule where circumstances 
create a causal connection between the employment and an injury occurring under 
special circumstances while an employee is going to or coming from work, such as: 

Whether travel occurred during working hours; 
Whether travel occurred on or off the employer's premises; 
Whether travel was contemplated by the employment contract; and 
Whether obligations or conditions of employment created a "zone of special 

danger" out of which the injury arose. 
 
Madden v. Mountain West Fabricators, id.  Travel may be contemplated by the 

employment contract when the employee's travel is at the employer's express or implied 
request or when such travel confers a benefit on the employer beyond the sole fact of 
the employee's arrival at work.  See Electric Mutual Liability Insurance Co. v. Industrial 
Commission, 154 Colo. 491, 391 P.2d 677 (1964). 

 



 

 

In addressing the third variable, the Madden court determined the travel would be 
contemplated by the employment contract in the following examples (1) when a 
particular journey is assigned by the employer; (2) when the employee’s travel is at the 
employer’s expense or implied request or when such travel confers a benefit on the 
employer beyond the sole fact of the employee’s arrival at work; or (3) when travel is 
singled out for special treatment as an inducement to employment.  Madden, supra.  

 
As found, Claimant’s travel in this case was at the express request of Employer 

as travel to the dealerships was a part of Claimant’s job duties and Claimant was 
reimbursed by Employer for his travel expenses, including the use of a corporate credit 
card to purchase gas on the trip.  Therefore, in this case, Claimant’s travel was 
assigned by Employer in this case and the travel was at Employer’s expense.  
Therefore the travel was contemplated by the employment contract and Claimant was 
within the course and scope of his employment with Employer when he was injured. 

 
The courts finding that Claimant was within the course of his employment at the 

time of the injury does not necessarily resolve the conflicts in this case where 
Respondents have raised the question of whether Claimant had deviated from his 
employment at the time of the accident. 

 
As noted above, to obtain compensation for an injury, an injured employee must 

have been performing services arising out of and in the course of the employment at the 
time of the injury.  Section 8-41-301(1)(b); Panera Bread, L.L.C. v. Industrial Claim 
Appeals Office, 141 P.3d 970 (Colo. App. 2006).  An in injury “arises out of” 
employment when it has its origin in an employee’s work-related functions and is 
sufficiently related to those functions to be considered part of the employee’s services to 
the employer in connection with the contract of employment.  Id.  An employee whose 
work requires travel away from the employer’s premises is held to be within the course 
of employment continuously during the trip, except when the employee makes a distinct 
departure on a personal errand and is therefore engaged in a substantial, personal 
deviation.  Employer’s Liability Assurance Corp. v. Industrial Commission, 147 Colo. 
309, 363 P.2d 646 (1961); Alexander Film Co. v. Industrial Commission, 136 Colo. 486, 
319 P.2d 1074 (1957); Phillips Contracting, Inc. v. Hirst, 905 P.2d 9 (Colo. App. 1995).  
Our courts have held that a personal errand ends and the claimant returns to the scope 
of employment the “moment he commences his return to his home or to his lodging.”  
Pat’s Power Tongs, Inc v. Miller, 172 Colo. 541, 474 P.2d 613 (1970).  In Miller, for 
example, the traveling claimants engaged in a personal deviation by taking friends to 
dinner.  After dinner, the claimants returned the friends to their home and were injured 
while driving back to the motel.  The court concluded that the claimants’ injuries were 
compensable because they were “proceeding toward their lodging quarters for the 
night” at the time of the injury.  See also, Mohawk Rubber Co. V. Cribbs, 165 Colo. 526, 
440 P.2d 785 (1968) (evidence supported inference that deviation had ended where 
decedent was killed in a car accident while driving ten blocks from his home and on his 
usual route home); Continental Airlines v. Industrial Commission, 709 P.2d 953 (Colo. 
App. 1985) (deviation for shopping trip had ended where claimant fell while leaving 



 

 

store, but was on her way back to hotel); Phillips Contracting, Inc. v. Hirst, supra. 
(deviation ended when claimant left tavern in order to return to his temporary lodging). 

 
The court determines that in the present case, Claimant was not on a deviation at 

the time of his accident.  As found, Claimant’s testimony that he intended to visit a 
dealership in Cortez, Colorado is found to be credible.  After Claimant determined that 
the dealership was going to be closed, Claimant and his wife took a short break at the 
gas station in Mancos before heading home over Lizard Head Pass.  The ALJ 
determines that under the circumstances of this case, the trip home over Lizard Head 
Pass did not constitute a deviation from his employment with Employer.  Because the 
ALJ has determined that there was not a deviation in this case, the ALJ need not 
consider if the deviation had ended. 

 
The ALJ notes that Respondents argued that the Claimant was on a deviation 

because of his plans to have dinner with his wife in Montrose.  The ALJ rejects this 
argument as Montrose is on the way from Mancos to Delta and any dinner plans in 
Montrose would prove to be an insignificant deviation, especially in light of the fact that 
Employer would reimburse Claimant for the cost of his meal while traveling on the day 
of the injury. 

 
To prove entitlement to temporary total disability (TTD) benefits, claimant must 

prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

 
As found, Claimant has proven by a preponderance of the evidence that he is 

entitled to TTD benefits from September 23, 2012 through October 15, 2012 when he 
was released to return to work. 

 
Respondents are liable for authorized medical treatment reasonably necessary to 

cure and relieve an employee from the effects of a work related injury.  Section 8-42-
101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the right, in 



 

 

the first instance, to select a physician to treat the industrial injury.  Once Respondents 
have exercised their right to select the treating physician, Claimant may not change 
physicians without first obtaining permission from the insurer or an ALJ.  See Gianetto 
Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996). 

 
As found, Claimant has proven by a preponderance of the evidence that his 

treatment with Montrose Memorial Hospital, Dr. Parker, Dr. Kareus and his treatment for 
post-concussion symptoms is related to his compensable work injury.  As found, 
Claimant has failed to prove by a preponderance of the evidence that the medical 
treatment for his hernia is related to his compensable work injury. 
 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant TTD benefits for period of September 23, 
2012 through October 15, 2012 based on the stipulated AWW of $1,071.52.   

2. Respondents shall pay for the reasonable medical treatment necessary to 
cure and relieve the Claimant from the effects of the industrial injury provided by 
Montrose Memorial Hospital, Dr. Parker and Dr. Kareus. 

3. Claimant’s request for payments of the medical bills associated with his 
hernia repair, including the medical treatment from Dr. McCracken is denied and 
dismissed. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 28, 2013 

Keith E. Mottram 



 

 

Administrative Law Judge 
Office of Administrative Courts 
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